THE 


AMERICAN LAW REVIEW. 


NOVEMBER-DECEMBER, 1895. 
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The tariff act of 1890, commonly called the ‘* McKinley 
Act,”’ offered a bounty upon sugar manufactured within the 
United States from beets, sorghum, sugar cane, or maple sap 
of domestic cultivation, and directed the payment of such bounty 


out of any moneys in the treasury not otherwise appropriated. 
By the terms of the act, this offer of a bounty was to continue 
in force, and such payments were to be made, until the year 
1905. This act was repealed by the tariff law now in force. 
But inasmuch as there were numerous persons who had engaged 
inthe manufacture of sugar within the United States on the 
faith of the promises held forth in the McKinley Act, and who 
had, by compliance with the terms of that statute, acquired a 
claim to the bounty which it offered, it was decided by Congress 
that money should be appropriated to pay to such persons the 
bounty which they had earned up to the date of the repeal of 
the original act. Accordingly, the following section was inserted 
in the Sundry Civil Appropriation Act of March 2, 1895:! 
‘‘ There shall be paid by the Secretary of the Treasury to those 
producers and manufacturers of sugar in the United States from 
maple sap, beets, sorghum, or sugar cane grown or produced 
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within the United States, who complied with the provisions of 
he bounty law as contained in Schedule E of the tariff act of 
October Ist, 1890, a bounty of two cents a pound on all sugars 
testing not less than ninety degrees by the polariscope, and one 
and three-fourths cents a pound on all sugars testing less than 
ninety and not less than eighty degrees by the polariscope, 
manufactured and produced by them previous to the 28th day 
of August, 1894, and upon which no bounty has previously been 
paid; and for this purpose the sum of $238,289.08 is hereby 
appropriated or so much thereof as may be necessary.” 

The Oxnard Beet Sugar Company presented to the Commis- 
sioner of Internal Revenue a claim of something over $11,000 
for bounty alleged to have been earned under the former act and 
coming within the terms of the.appropriation. The Commis- 
sioner allowed the claim. Thereupon, in the regular course of 
treasury business it went to the Auditor of the Treasury Depart- 
ment, who decided that it was one of the character provided for 
in the appropriation act, and proposed to allow the same and 
certify the amount thereof for payment from such appropria- 
tion. The Auditor, in accordance with the statute regulating 
the duties of the accounting officers of the Treasury, thereupon 
certified his decision to the Comptroller of the Treasury as an 
‘* original construction ’’ of the statute making that appropria- 
tion, whereupon it became the duty of the Comptroller to 
‘*approve, disapprove, or modify’’ such decision. Now, the 
present incumbent of the office of Comptroller had passed with- 
out question claims for large amounts under the bounty provis- 
ions of the McKinley Act. He states that, although he had 
** strong personal views upon the constitutionality of that bounty 
appropriation, he felt bound to obey the statute on the ground 
of its prima facie validity.’”’ But in the meantime the Court of 
Appeals of the District of Columbia had ruled that the sugar _ 
bounty provisions of the McKinley Act were unconstitutional and 
void.1. On account of the doubt raised by this decision, the 
Comptroller took it upon him to call upon the Oxnard Company, 
and other claimants for the bounty provided for in the act of 
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1895, for arguments to show why it was not his duty to follow 
said decision and refuse payment of these bounties on the ground 
of the unconstitutionality of the appropriation. The Comptrol- 
ler was attended by very eminent and able counsel, representing 
the various claimants, and the entire subject was discussed with 
the greatest acumen and learning in all its bearings, and the 
Comptroller’s claim of jurisdiction to decide upon the constitu- 
tionality of the act was resisted by the most searching and 
exhaustive arguments. Moreover, he was assailed with torrents 
of criticism by the newspaper press, which, however, for the 
most part, showed neither justice nor discrimination, but was as 
ill-instructed as it was intemperate. In the end, the Comptroller 
held to his original opinion that the bounty appropriation was 
not constitutional. But instead of rejecting the claims outright, 
he directed the cases to be sent to the Court of Claims, there to 
be judicially passed upon, in accordance with a statute which we 
shall presently notice. 

‘The questions raised in this case were of the most grave and 
far-reaching importance, and the Comptroller’s action involves 
matters which are of paramount interest to all students of our 
constitutional jurisprudence. It is the purpose of the present 
article to review the decision rendered in the case, setting forth 
(with some necessary condensation) the arguments and rulings 
of the Comptroller, and commenting upon the various positions 
which he assumes, in their constitutional aspects. The two main 
questions in the case were, first, as to the jurisdiction of this 
officer to pass upon the legality of a claim before him with rela- 
tion to the constitutional validity of an act of Congress, and 
second, as to the validity of the appropriation to pay sugar 
bounties in the act of 1895. In his opinion he discusses these 
questions in the order in which they are above stated, and we 
shall follow the same order in this article. 

In the first place, it was contended at the argument that the 
jurisdiction of the accounting officers of the Treasury was taken 
away, so far as concerned these claims, by the language of the 
appropriation act, which directed that the Secretary of the Treas- 
ury should draw warrants on the Treasurer of the United States 
for the sums to be paid out, ‘‘ which sums shall be certified to 
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him by the Commissioner of Internal Revenue, by whom the 
bounty shall be disbursed.’’ This language, it was argued, pro- 
vided a special process for the adjustment and payment of 
these claims, which repealed, pro tanto, the acts conferring juris- 
diction upon the Auditor and Comptroller, and showed it to be 
the design of Congress that the claims, when passed upon by 
the Commissioner, should be certified directly to the Secretary, 
and that they should not pass through the office of the Comp- 
troller at all. But in answer to this position the Comptroller 
shows that exactly similar language was found in the McKinley 
Act, and nevertheless it was the fixed practice and settled under- 
standing of the Treasury Department that bounty claims there- 
under should pass the accounting officers, and that the Secretary 
had no authority to pay such claims upon the mere certificate of 
the Commissioner of Internal Revenue. This departmental con- 
struction, he says, must have been known to Congress, and when 
the same language was incorporated in the later act, it must have 
been with the knowledge of, and acquiescence in, the interpre- 
tation which the Treasury officers had already put upon it. 
Moreover, the Comptroller’s answer to this argument is borne 
out by numerous examples of acts couched in similar terms, 
where the same construction was put upon them and the same 
course of practice adhered to. ‘* It can hardly have been the 
intention of Congress,’’ he says, ‘* without a more clear expres- 
sion to that effect than the language contained in the bounty 
provision of the act of 1895, to overturn a practice so long and 
well established.”’ 

In the next place, it was contended that if the accounting 
officers had any jurisdiction whatever over these claims, their 
duties were purely ministerial, and they were only required to put 
into proper form for payment the adjudication of the Commis- 
sioner of Internal Revenue, which adjudication was final and 
conclusive. The counsel who advanced this argument relied 
principally on two cases in the United States Supreme Court.' 
But the Comptroller shows that the question of the conclusive- 
ness of an adjudication of the Commissioner was expressly left 


1 United States v. Kaufman, 96 U. 16 Ct. Cl. 8355 s. c. on appeal, 104 U.S. 
8. 567; Saving Bank v. United States, 728. 
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undecided in these cases, and quotes the language of Waite, C. 
J., in the latter case, to the effect that if any officer of the 
department should refuse to pass or pay a claim once allowed by 
the Commissioner, it might be used as the basis of a suit against 
the United States in the Court of Claims, where we would be 
prima facie evidence of the amount due and would put the gov- 
ernment to the necessity of proving fraud or mistake. To this 
the Comptroller adds that it has been held that the jurisdiction 
of the Commissioner may also be inquired into,' and that if the 
statute under which the present claim was allowed by him was 
indeed unconstitutional, then the Commissioner was without 
jurisdiction in allowing it, and thatif it is competent for an 
executive officer to inquire into the legality of any act of Con- 
gress, then the Comptroller is not precluded from reviewing the 
decision of the Commissioner. 

The next objection to the jurisdiction claimed by the Comp- 
troller was based upon the language of the so-called ‘* Dockery 
Act ’’? under which the claim under consideration came before 
him. That act provides as follows: ** All decisions by Auditors 
making an original construction or modifying an existing con- 
struction of statutes shall be forthwith reported to the Comp- 
troller of the Treasury, and items in any account affected by such 
decision shall be suspended and payment thereof withheld until 
the Comptroller of the Treasury shall approve, disapprove, or 
modify such decisions and certify his actions to the Auditor.”’ 
It was argued that this clause did not authorize the Comptroller 
to do more than determine whether the statute under which the 
Auditor was proceeding to act was properly construed by him, 
and that the Comptroller could not decide that the statute con- 
strued by the Auditor was a nullity; that a power to construe 
does not include a power to annul. To this he answers: ‘It 
seems difficult to see how it is possible for the Comptroller to 
approve a construction of a statute which, if unconstitutional, 
is as if it did not exist.’ But here, it is proper to remark, the 
learned Comptroller appears to reach a conclusion not fully war- 
ranted by the premises. It is true that a statute which has been 


1 Bank of Greencastle v. United 2 Act of July 31, 1894, § 8. 
States, 15 Ct. Cl. 225. 
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adjudged by the court of last resort to be unconstitutional is 
*‘as if it did not exist.’’ But an act of Congress passed with 
all due formality, signed by the President, standing on the 
statute book unrepealed, and which has never been adjudged 
unconstitutional by the judicial tribunals, is not by any means a 
nullity. It is true that the courts may eventually declare it to 
have been void from the beginning, but in the meantime it is 
presumptively the law of the land, and may very well be a subject 
for construction and interpretation. In this connection, it is 
well to remember the remarks made by the Supreme Court in 
Boyd v. Alabama:! ** Courts seldom undertake in any case to 
pass upon the validity of legislation where the question is not 
made by the parties. Their habit is to meet questions of that 
kind when they are raised, but not to anticipate them. Until 
then, they will construe the acts presented for consideration, 
define their meaning, and enforce their provisions.’’ In saying 
that, if the statute is unconstitutional, it is as if it did not exist, 
and therefore the Comptroller cannot approve a construction of 
it, that officer appears to beg the question. For under the present 
circumstances, it is necessary for him first to adjudge that it is 
invalid, and so to make it * as if it did not exist,’’ before he can 
say that it is not possible to construe a nullity. He attempts to 
fortify his position, on this point, by showing that another clause 
of the Dockery Act authorizes him on his own motion to 
** revise ’’ any account settled by an Auditor, and, he adds, if 
convinced that the Auditor has made a settlement that was 
erroneous, it would clearly be his duty to cause such revision 
to be made. But it is scarcely consistent with the accepted 
canons of statutory construction to ascribe such a wide latitude 
of meaning to the word ‘‘ revise.’’ It should be read in the 
light of the context and with reference to the whole scope and 
object of the act which defines the powers and duties of the 
Comptroller. Thus taken, it appears to us to be restricted to 
that kind of revision which is specially and peculiarly the function 
of the Comptroller, namely, revision in respect to the inter- 
pretation put upon acts of Congress by the Auditors. 
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These preliminary questions having been disposed of, the real 
question of jurisdiction emerges. Has the Comptroller any power 
or authority, under any circumstances whatever, to question the 
constitutionality of a statute passed by Congress with all the legal 
formalities, and to make his decision the basis of action upon 
the allowance or rejection of claims passing before him in the 
course of his official duties? It was most vigorously contended 
at the argument that the Comptroller had no such jurisdiction or 
authority, and that any attempt on his part to exercise such juris- 
diction would constitute a dangerous usurpation of power; that 
the question of the constitutionality of an act of Congress could 
be decided only by the courts; and that until it was so decided 
by the Supreme Court it was the duty of every executive officer; 
including even the President himself, to obey the act, although 
himself convinced of its invalidity. In answer to this contention, 
the Comptroller lays much stress upon the paramount authority 
of the constitution, and shows, by argument and authority, that 
laws not made in pursuance of the constitution are not the law 
of the land, and are therefore not binding, nor efficacious in any 
sense or degree, for any purpose, whether of claim, defense, 
justification, or rights. ‘* When a law transcends the constitu- 
tion, it is not binding, because in conflict therewith, and the con- 
stitution and not the act must prevail and be followed by executive 
officers as well as by the courts, and in fact by all individuals.”’ 
Hereupon he cites certain well-known and important rulings of 
the Supreme Court, which, however, merely reiterate the familiar 
doctrine that an unconstitutional act is not a law; that it binds 
no one, protects no one, confers no rights, imposes no duties, 
creates no office; but is, in legal contemplation, as though it had 
never been passed.'’ He also quotes the following from an 

opinion of Attorney-General Speed: ‘* The constitution is the 
‘ supreme law,—a law superior and paramount to every other. 
If any law be repugnant to the constitution, it is void; in other 
words, it is no law. It is the peculiar province and duty of the 
judicial department to say what the law is in particular cases. 
But before such cases arise, and in the absence of authoritative 
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exposition of the law by that department, it is equally 
the duty of the officer holding the executive power of the 
government to determine, for the purpose of his own conduct 
and action, as well the operation of conflicting laws as the 
constitutionality of any one.’’! To the same effect, he 
continues, are necessarily the decisions in all that well es- 
tablished line of cases holding that an _ executive officer 
cannot justify himself for the doing of a wrongful act by 
relying upon the power conferred upon him under an unconsti- 
tutional statute.2 The cases which were cited in opposition to 
the theory that the Comptroller could exercise the power in ques- 
tion were distinguished or disapproved by him. Much reliance, 
he says, was placed upon People v. Salomon,® Smyth v. Tit- 
comb,‘ Sessums v. Botts,® State v; Carroll,® and State v. Moore." 
In regard to the first of these cases, he observes that nothing 
more need be said of it than is contained in a criticism passed 
upon it by Judge Cooley in the following terms: ‘‘ In People v. 
Salomon, a ministerial officer was severely censured for presum- 
ing to disregard a law as unconstitutional. The court found it 
to be valid, but if they had held the contrary, the officer cer- 
tainly would not have been punished for anticipating their 
decision in his own action.’’ * The case of State v. Carroll was 
much relied upon in the argument in the Supreme Court in 
Norton v. Shelby County, and is fully explained in the opinion 
of the court in the latter case. State v. Moore, the Comptroller 
considers, is rather an authority in favor of his position than 
against it. For it was there said: ‘* The Auditor acts wisely in 
shielding himself from liability by the decisions of the courts in 
eases where he is in doubt.’’ In regard to the other two cases, 
Smyth v. Titcomb and Sessums v. Botts, he observes that they 
are contrary to the doctrine established by the Supreme Court 


1 Opinions Atty.-Genl. 214. 3 54 Ill. 40. 
2 Poindexter v. Greenhow, 114 U.S. 4 31 Me. 272. 
270; Sumner v. Beeler, 50 Ind. 341; 5 34 Tex. 335. 
Fisher v. McGirr, 1 Gray, 1-46; Wool- 6 38 Conn. 449. 
sey v. Dodge, 6 McLean, 142-146; 1 40 Neb. 854. 
Lynn v. Polk, 8 Lea, 121; Board of ® Cooley Const. Lim. 188. 
Liquidation ». McComb, 92 U.S. 531- 
541. 
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of the United States in the cases above cited, and to the weight 
of State authority. The last mentioned case, we may observe, 
decided that a statute which was afterwards adjudged to be 
unconstitutional nevertheless had the force of law for the pro- 
tection of officers who had acted under it. ‘* From all these 
eases,”’ says the Comptroller, ‘* the conclusion is irresistible that 
it is the duty of the executive officer to obey the law; that the 
constitution is the supreme law, and so are statutes passed in 
pursuance thereof; that statutes which do not conform to the 
constitution are not law, and therefore when a statute is in 
apparent conflict with the constitution, it becomes the duty of 
the executive officer to determine for himself, as between the 
statute and the constitution, whether the statute is the law. It 
is true that the statute is to be considered prima facie constitu- 
tional, and should be followed unless it is clearly unconstitu- 
tional. It is also true that the officer acts at his peril if he 
does not execute a constitutional statute, but it is none the less 
true that he acts at his peril if he executes an unconstitutional 
statute.” 

The conclusion thus reached is well calculated to arrest the 
attention, and challenges the closest investigation by reason of 
the important departures from the generally accepted doctrine 
which must follow if it is conceded to be sound. But the argu- 
ment of the Comptroller overlooks a distinction (not indeed very 
clearly worked out in the decisions, but easily discoverable upon 
close attention to fundamental principles) which, when once 
apprehended, will easily solve the disputed point and dispose of 
the executive officer’s claim of jurisdiction in the premises. 
The distinction is between that class of statutes in regard to 
which the officers of the executive department may, and indeed 
must, judge of their constitutional validity, and those which it is 
their simple duty to obey without question. 

But before developing this thesis, it is necessary to advert to a 
few familiar and undisputed principles of constitutional law. It 
will be conceded by all that the constitution is alaw. So also is 
an act of Congress alaw. At least, with the necessary assump- 
tion of its legality until it shall have been found invalid by some 
competent authority, it is in the nature of alaw. The question 
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of the conformity of an act of Congress to the organic act is 
therefore a question of law. In the distribution of the powers of 
government between the three great departments, the duty of 
determining questions of law is reserved for the judicial branch, 
It is the prerogative of the courts, upon which the other depart- 
ments should not needlessly encroach. It is for the Legislature 
to maketthe laws, for the Executive to administer the laws, and 
for the Judiciary to interpret and apply the laws. If, therefore, 
there be any case in which it may become the right and duty 
of the executive department, or of any officers of that depart- 
ment, to settle the question of law involved in the determination 
of the constitutionality or unconstitutionality of a statute, that 
case must be exceptional in its nature and must be founded upon 
a special and adequate reason, to’ withdraw it from the general 
order. 

Now, there are cases in which executive officers must judge of 
the constitutionality of a statute (in advance of its determination 
by the courts) when called upon to enforce it; and there are like- 
wise cases in which every private person, when called upon to 
obey the law, must come to alike determination. But these cases 
are those only in which some consequences personal to the indi- 
vidual will attend upon his decision. The determination of the 
officer and of the citizen alike is to be made only for the purpose 
of regulating his own conduct in accordance with the true law. 
The officer refuses to enforce a statute which he believes to be 
invalid, for the reason that he might otherwise expose himself 
to the liability of a trespasser. The citizen refuses to obey such 
a law because it imposes upon him some burden or restraint 
which he believes he is not compelled to bear. An executive 
officer, called upon to enforce a statutory law, must reflect that, 
if it is indeed unconstitutional, it will afford him no protection 
or justification for his action. If this question has been passed » 
upon by the courts, he is of course safe in relying upon their 
decision. But if not, he will act or refrain from acting at his 
own hazard, and for that reason, and only for that reason, it 
behooves him to decide whether he can depend upon the validity 
of the statute. But this question cannot arise, in such a shape 
that an executive officer must decide it for the purposes of his 
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own personal security, except in the case of those laws which 
define his powers and jurisdiction, regulate his official action, or 
prescribe his official duties. Itis statutes of this character, then, 
which constitute the exception to the general rule that all ques- 
tions of law must be determined by the courts alone; and the 
personal interest and individual responsibility of the officer fur- 
nish the special and adequate reason for the exception. But no 
executive officer, any more than a private person, can have the 
right, under our systems, to decide upon the constitutionality of 
a statute for the purpose of determining the rights of others, ex- 
cept in so far as those rights may be involved in the determina- 
tion of his own course of conduct. This is solely and peculiarly 
the province of the courts. Ifthe officer has no personal inter- 
est in the result; if his own liability or responsibility is not at 
issue; if the rights of third persons, but not his own, depend 
upon the action which he will take, then there is no necessity for 
him to forecast the decision of the courts. The special reason 
which justified his determination in the former case is not here 
present. On the contrary, it is his duty to presume that the 
statute is valid and to enforce it as he finds it. In such a ease, 
without the support of the only reason which could afford hima 
justification (viz., the necessity of deciding for his own safety ), 
to assume to judge of the constitutionality of the statute would 
be a clear case of usurpation of power. As well might an execu- 
tive officer decline to enforce a statute on the ground that he 
deemed it impolitic, unjust, or unpatriotic. In the one case he 
would be encroaching upon the province of the legislative de- 
partment, in the other, upon that of the judiciary, but that is 
the only difference. 

In truth, the right of the executive officer is in no respect 
different in kind from that of the private citizen. His official 
position may give him more frequent opportunities of challenging 
the validity of legislative acts, but this cannot enlarge his 
authority. There is nothing in his mere official character which 
can clothe him with any rightful power to decide such questions 
of constitutional law. For what is an executive officer? He is 
a public agent appointed and qualified to carry into practical 
execution the laws made by the legislative branch of the govern- 
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ment. He is not the guardian of the Legislature. He is not 
interposed as a barrier between Congress and the people. He 
is not a shield to shelter the rights of the citizen against the 
abuse or tyranny of the law-maker. This character belongs to 
another branch of the government, when the question is as to 
matters of private right; and when it concerns the undifferenti- 
ated public, the controlling hand is the multitudinous hand which 
casts the ballot. We do not mean to contend that the officers of 
the executive department are mere servants. They are public 
agents charged with high and responsible duties and invested 
with discretion. But that discretion relates to the manner or 
means of the exercise of their powers, not as to whether they 
shall obey or disregard the mandates of the Legislature. It is 
true also that all executive officers are bound by an oath to 
support the constitution of the United States. But this (except 
as it regards his personal obedience to the constitution ) is to be 
taken as a political oath. It means that the officer will maintain 
the supremacy and inviolability of the constitution against dis- 
ruption by domestic intrigue or foreign aggression. It does not 
mean, and cannot mean, that it is his sworn duty to keep an 
independent and co-ordinate branch of the government within 
the limits marked out for it by the organic law. 

Whether the President himself could rightfully refuse to 
execute an act of Congress which he sincerely believed to be 
unconstitutional, is a question which we need not discuss. But 
we may express the opinion that it would be rather a political 
than a legal question. For since the President is not amenable 
to process, such a question could not possibly come before the 
ordinary tribunals of the country for adjudication. Such acon- 
flict between Congress and the Chief Executive would be fraught 
with the most serious danger to our institutions. That the 
question has so rarely arisen in the past is one of the most | 
fortunate circumstances of our political history. That it should 
ever hereafter recur is a possibility which every patriotic citizen 
must anxiously deprecate. 

We conclude, therefore, in the case of all subordinate officers 
of the executive department, that the only statutes which they 
may pass upon, in advance of the settlement of their constitu- 
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tionality by the courts, are those which regulate their own duties, 
powers, Or liabilities, or define and prescribe the sphere of their 
oficial action. Illustrations of the application of these principles 
could easily be multiplied from the reports. Take, for example, 
the celebrated ‘‘ Virginia Coupon Cases.’’ This controversy 
arose out of the action of a tax collector, in obedience to a 
statute, in levying upon plaintiff’s property for the non-payment 
of a tax, for which he had tendered to the officer coupons which 
had been made, by an earlier statute, receivable in payment of 
taxes. Here it was plainly the right and duty of the officer to 
decide for himself (as the courts had not yet decided) whether or 
not the repudiating act was valid. For, having failed to diagnose 
the case correctly, he was held liable as a trespasser. Again, 
Leisy v. Hardin,' was an action of replevin against a constable 
of Iowa who had seized upon certain cases of beer belonging to 
plaintiff, in obedience to a search warrant issued under the pro- 
hibitory law of that State. But the constable, as the event 
showed, should have known that thatlaw was unconstitutional in its 
application to liquors imported from another State and remain- 
ing in the original packages. For exactly similar reasons, an 
innkeeper would have had the right to judge for himself whether 
the original Civil Rights Act of Congress was constitutional ; 
because, if he refused the accommodations of his inn to a person 
entitled to them under the statute, the question of his liability 
to the penalties denounced by the law would depend upon its 
constitutional validity. Our contention herein may be further 
fortified by reference to the very cases which the Comptroller 
relies upon as sustaining his position. Most of these cases, it will 
be noticed, are cited by him for the purpose of showing that an 
unconstitutional law affords no protection or defense to those 
who act under it, and that an executive officer cannot justify him- 
self for the doing of a wrongful act by relying upon the power 
conferred upon him by an unconstitutional statute. Would it be 
possible to show more clearly that the only cases in which he may 
judge of the question of constitutionality are those in which he 
will need a protection, defense, or justification for his actions? 


1 135 U. S. 100, the “ Original Package Case.” 
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In Huntington v. Worthen,’ Mr. Justice Field, as quoted by the 
Comptroller, says: *‘ It may not be a wise thing, as a rule, for 
subordinate or ministerial officers to undertake to pass upon the 
constitutionality of legislation prescribing their duties and to dis- 
regard it if in their judgment it is invalid. This may be a haz- 
ardous proceeding to themselves, and productive of great incon- 
venience to the public, but still the determination of the judicial 
tribunals can alone settle the legality of their action.”’ But if 
such a course is unwise, hazardous, and inconvenient, in cases 
where the law is one which prescribes their duties, how much 
more so must it be in the caseof another statute. So also in the 
opinion of Attorney-General Speed it is said: ** In the absence 
of authoritative exposition of the law by that department [the 
judicial], it is equally the duty of the officer holding the execu- 
tive power of the government to determine for the purposes of his 
own conduct and action, as well the operation of conflicting laws 
as the constitutionality of any one.”’ 

Now, applying these principles to the case under discussion, 
it seems clear the Comptroller had no such personal interest ia 
the decision of the question before him, and was not in any sense 
exposed to such liability for an erroneous decision, as would jus- 
tify him, in view of the considerations above set forth, in under- 
taking to decide that the act was unconstitutional. It is true he 
says in the course of his opinion, and apparently with some ap- 
prehension of the distinction which we have pointed out, that 
**it is true the officer acts at his peril if he does not execute a 
constitutional statute, but it is none the less true that he acts at 
his peril if he executes an unconstitutional statute. The fact 
that in the one case the consequences of a mistaken judgment 
may be greater than in the other, does not affect the question, 
for the penalties which may attach to the failure to execute what 
is finally determined to be a constitutional statute cannot change 
the officer’s duty, although they may greatly increase his respon- 
sibility.”’ But this language is general, and gannot be understood 
with any personal application. For the Comptroller’s responsi- 
bility in the premises is political only and not personal. Let it 
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be supposed that he should pass a claim made under an appro- 
priation act, and the money should accordingly be disbursed 
from the treasury, and afterwards the Supreme Court should 
decide that the act was unconstitutional. Could the United 
States recover the amount disbursed in a suit against the Comp- 
troller? We apprehend not. Or suppose the Comptroller 
should reject a claim on the ground of the unconstitutionality of 
the act under which it was made, and the Supreme Court should 
afterwards adjudge the law to be valid. Could the claimant 
recover the amount from the Comptroller? It is evident that he 
could not; his only recourse would be to the Court of Claims. 
The Comptroller, without being a judicial officer, certainly exer- 
cises such quasi-judicial powers as to be within the protection 
afforded by the law to judicial and quasi-judicial officers for 
their acts performed in the exercise of their proper functions 
and their proper discretion. ‘* No judge can be held liable, at 
the suit of a private person, for any action taken or omitted by 
him, or decision rendered, in the exercise of his office of judge 
and of his judicial discretion, even though he acted with malice 
or corruptly, provided he kept within the bounds of his juris- 
diction. A person who is indicted and tried for a felony, and is 
acquitted, cannot afterwards sue the grand jurors for conspiracy 
in finding the indictment against him. So also the assessment 
of a tax is in the nature of a judicial act, and no action will lie 
against the assessors, for an erroneous determination, by one 
claiming to be exempt.’’! While the writ of mandamus might 
issue to compel the Comptroller to pass upon a claim pending 
before him in the regular course of his official business, it 
seems very clear that not even this process could be used to 
compel him to render any particular decision on such claim; 
that is, to control the exercise of his judgment. If, there- 
fore, the imminence of personal hazard, making a decision 
necessary for the officer’s own safety, is the only circum- 
stance which will justify him in passing upon the question of 
constitutionality, in contravention of the fundamental rule 
which reserves such questions for the courts, the conclusion 


1 Black, Const. Law, 12, and cases cited. 
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cannot be escaped that the Comptroller, in this instance, acted 
without jurisdiction. 

Another argument against the jurisdiction of the Comptroller 
which was much relied upon on the argument was that the Presi- 
dent, the official head of the executive department of the govern- 
ment, had already passed upon the constitutionality of this 
clause of the appropriation act, when the bill was before him for 
his approval or disapproval, or at least that he had the oppor- 
tunity to consider the question of its constitutional validity, 
and that, as he had not vetoed the bill, his action in the matter 
was binding and conclusive upon all the officers of the executive 
department, his inferiors, This contention gains some force 
from the fact that President Cleveland has always claimed, and 
sometimes exercised, the right to’ disapprove a bill on the sole 
ground of its unconstitutionality, as witness his veto of the 
** Texas seed bill,’’ on the ground that it is the duty of the 
people to support the government, not for the government to 
support the people. But the argument is somewhat technical, 
and should have no great weight in the discussion of a question 
which ought to be settled only on the broadest principles of con- 
stitutional law. Moreover, the Comptroller answers it, and we 
think quite successfully, in the following terms: ‘* While in 
theory every executive officer, however subordinate, is obliged to 
obey the law, whether the constitution or a statute, yet practi- 
cally a mere subordinate officer, who acts under the orders of a 
superior who is bound to determine what the law is, may be 
justified in following the directions of his superior. In deciding 
questions upon the settlement of public accounts, the Comptrol- 
ler is not subject to the directions of any superior upon whom 
he can throw the responsibility of determining what the law is.” 
And again: ** The Comptroller does not act under the directions 
of the Secretary of the Treasury or the President, his decisions 
within the sphere of his jurisdiction being final and conclusive 
upon the executive branch of the government.’’ 

In effect, the authority of the Comptroller, on his own claims, 
is very closely analogous to that of a court. He ‘* does not act 
under the directions of the Secretary of the Treasury or the Presi- 
dent,’’ and, therefore, in the exercise of his official functions, he 
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is independent of the whole executive department of the govern- 
ment. He is bound, as he says himself, ‘*to protect the 
treasury of the United States against the payment of unlawful 
claims.’? He ‘* must determine whether claims made against 
the United States are proper charges against the treasury.’’ His 
decisions, within the sphere of his jurisdiction, are *¢ final and 
conclusive upon the executive branch of the government.” And if 
we add to this that it is his right and duty to compare the acts of 
the legislative department with the constitution and to regulate 
his decisions according to his opinion of the validity of the stat- 
utes which come before him, it seems to us that it would be very 
difficult to show wherein his authority differs from that of a 
court of special jurisdiction, such as the Court of Claims or the 
recently established Court of Private Land Claims, or to point 
out the specific particular which makes the latter a court and 
denies the same designation to the Comptroller. If these consid- 
erations be entitled to weight, we may pertinently inquire what 
becomes of that clause of the constitution which declares that 
‘the judicial power of the United States shall be vested in one 
Supreme Court and in such inferior courts as the Congress may 
from time to time ordain and establish?’’ Not to press the 
question too far, it seems to put the Comptroller to this dilemma, 
that he must either abate his pretensions to this kind of judicial 
authority, or else frankly claim that his office is that of a court 
‘ordained and established’’ by Congress. But the latter con- 
clusion he distinctly disclaims. To quote his own language: 
‘The Comptroller has never claimed to be invested with any 
judicial power by virtue of which he is authorized to hold and 
treat an act as unconstitutional, otherwise than is any superior 
executive officer charged with the responsibility of ascertaining 
what the law is in order to guide his actions. The Comptroller 
is an executive officer whose duties require the exercise of 
judicial functions in the highest degree. This, however, does 
not in any way change his character from an executive to 
a judicial officer.’’ In truth, his position is entirely anom- 
alous. It is that of an executive officer who is charged 
with judicial duties and functions for a special and limited pur- 
pose, that, namely, of construing and interpreting the acts of 
VOL, XXIX. 52 
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Congress which the Treasury Department is called upon to 
administer, in advance of their interpretation by the courts. 
This power is granted to him, and this duty is devolved upon 
him, by statute. But it seems evident that the statute, creating 
such a peculiar office, and tending to such a degree to annul the 
great principle of the separation of the three departments of 
government, ought to be stricily construed, in respect to the extent 
of the authority which it grants to this officer. Thus construed, 
it certainly would carry no authority to adjudge an act of 
Congress unconstitutional and to refuse to obey it for that 
reason, 

But the Comptroller further fortifies his conclusion on the 
question of jurisdiction by precedents from his own office. He 
says: ** The exercise of the power by the Comptroller to treat 
an act as unconstitutional is no new thing. It has been acted on 
upon at least two different occasions,— first, when the income 
tax levied upon the salaries of the Federal judges was returned, 
under the opinion of Attorney-General Hoar that such taxes 
could not be constitutionally collected ;} second, when payments 
were made to persons who had promoted, encouraged, or sus- 
tained the rebellion, on claims which occurred prior to the 13th 
day of April, 1861, in violation of the provisions of the joint 
resolution of March 2, 1867, under the opinion of Secretary 
Delano, that the provisions of that joint resolution were uncon- 
stitutional. As neither the opinion of Attorney-General Hoar 
nor that of Secretary Delano was binding upon the Comptroller, 
his action in allowing the payments, notwithstanding the statute, 
was taken upon his own responsibility that these opinions were 
correct expressions of the law.’’ As to the second of the 
examples here adduced, we have at present no exact information. 
But the Comptroller himself admits that the opinion of Delano 
was virtually disapproved by the decision of the Supreme Court 
in the case of Hart v. United States,? which fact, as it seems to 
us, would sufficiently stigmatize this as a precedent which it 
would be dangerous to follow. In regard to the income tax 
being levied on the salaries of the Federal judges, it ought to be 


1 13 Opinions Atty.-Genl. 161. 2 118U.S. 62. 


a 
a 
| 


THE SUGAR BOUNTY CASE. 


remembered that the constitutionality of that part of the income 
tax law was a question which could not possibly be passed upon 
by the courts, for the reason that there was, at that time, or so 
long as the law remained unrepealed, no single Federal judge 
within the United States who would not have been disqualified 
by interest from deciding the question. Further, it is well known 
that Chief Justice Taney filed among the records of the 
Supreme Court his deliberate and earnest protest against the 
validity of the income tax law, so far as it affected the salaries 
of the judiciary. These circumstances make the case entirely 
exceptional and not an apt precedent to be followed in the case 
of the sugar bounty. 

In any event, it is evident that the Comptroller was here con- 
fronted with a serious predicament. A very large sum of the 
public money had been appropriated for a specific purpose. Once 
paid out of the treasury it would be lost irrevocably. That 
payment depended upon the Compiroller’s decision, and he 
considered himself as a trustee for the public. If the appropria- 
tion should be adjudged unconstitutional, certain private persons 
would be enriched unlawfully at the expense of the people, but 
could not be called upon for restitution. Grave doubts had been 
cast upon the validity of the law by the decision of a learned 
and respectable court. On the other hand, if the statute was in 
fact valid, the rejection of the claims would put the claimants to 
the trouble, expense, and delay of a suit in the courts, only to 
be told in the end that the Comptroller had been mistaken. In 
this situation, what was the duty of the Comptroller? If the 
views which we have contended for are sound, he should have 
allowed the claims (supposing that the choice lay only between 
allowance or peremptory rejection ), looking only to the fact that 
that court which alone has the right finally to adjudge the constitu- 
tionality of an act of Congress had not pronounced against this 
law. Not so thought the Comptroller. If the Comptroller,”’ 
he says, ** had no other alternative than to pass or reject the 
claims, for the reasons above given, his duty to the whole people, 
who cannot bring their rights into court, would require him to 
reject them, leaving the claimants to their recourse to the 
courts.”? But fortunately no such final action was necessary. 
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Such cases have been provided for by an act of Congress which 
reads as follows :— 

** Whenever any claim is made against any executive depart- 
ment, involving disputed facts or controverted questions of law, 
. where the amount in controversy exceeds $3,000, or where the 
decision will affect a class of cases or furnish a precedent for the 
further action of any executive department in the adjustment of 
a class of cases, without regard to the amount involved in the 
particular case, or where any authority, right, privilege, or 
exemption is claimed or denied under the constitution of the 
United States, the head of such department may cause such 
claim, with all the vouchers, papers, proofs, and documents per- 
taining thereto, to be transmitted to the Court of Claims, and the 
same shall be there proceeded in as if originally commenced by 
the voluntary action of the claimant; and the Secretary of the 
Treasury may, upon the certificate of any Auditor or Comptroller 
of the Treasury, direct any account, matter, or claim, of the 
character, amount, or class described in this section, to be trans- 
mitted to the said court for trial and adjudication.’’? 

Accordingly, the Comptroller directed that the papers in the 
ease should be returned to the Auditor for transmission by him, 
through the Secretary of the Treasury, to the Court of Claims, 
for the rendition of a judgment, not indeed on the specific ground 
of the supposed unconstitutionality of the appropriation act, but 
** in order that there may be furnished a precedent for the future 
action of the executive department in the adjustment of the class 
of cases involved in these sugar bounties.”’ 

It may be worth while here to inquire whether the word 
**may,”’ in the section of the Revised Statutes quoted above, 
should not be construed as equivalent to * shall,’’ at least in 
regard to cases where some right, authority, or privilege is 
claimed or denied under the constitution. Any one who is at all 
familiar with the settled rules of statutory interpretation will 
know, without the citation of authorities, that the word ‘* may” 
is very frequently read as mandatory, instead of merely permis- 
sive, when the circumstances of the case or the general purpose 
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and tenor of the statute seem to require such a reading. That 
this rule should be applied in the present instance might well 
be argued from the very sedulous care which Congress has 
shown in all its enactments to reserve every species of 
question arising under the constitution for the determina- 
tion of the Federal courts. If this construction were adopted, 
it would become the imperative duty of the head of the exe- 
cutive department to send the case to the Court of Claims when- 
ever such right, privilege, or exemption was claimed or denied 
under the constitution; and his mere expression of opinion that 
the statute under which the claim was made was unconstitutional 
would be a sufficient ** denial ’’ for this purpose. It is true this 
would not make any serious difference in the situation of the 
claimants. For even in the case of an absolute rejection of their 
claims, they still have the right to sue in the Court of Claims, 
provided the claim is such as to come within the limited juris- 
diction of that tribunal. But it would make an important dif- 
ference in the situation of the Comptroller, for it would relieve 
him of the necessity of exercising a jurisdiction which is at least 
doubtful, and render it unnecessary for him to proceed further 
in the investigation of the constitutionality of the statute than 
to indorse upon the claim his declaration that it was ‘* denied ”’ 
under the constitution of the United States. This interpreta- 
tion would, in effect, concede to an executive officer the right to 
«deny ’’ the constitutionality of an act of Congress, for the pur- 
pose of raising an issue, while it would withhold from him the 
right to adjudicate thereon. 


In regard to the merits of the question before the Comptrol- 
ler,— the constitutionality of the bounty appropriation,— we 
shall be more brief, for the reason that this question is not so 
much of a novelty in our law, and also because it is probable 
that it will soon be finally determined by the authoritative decis- 
ions of the courts. But it will be useful to trace the general 
course of the Comptroller’s argument on this head, and also to 
make some comments upon certain points in his opinion. 

His decision against the validity of the appropriation, though 
largely influenced by the ruling made in the case before men- 
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tioned in the Court of Appeals of the District of Columbia, was 
not entirely determined thereby. In common with the judge 
who wrote the opinion in the case referred to, the Comptroller 
lays much stress upon the decision in Loan Association », 
Topeka,’ Parkersburg v. Brown,’ and Cole v. LaGrange.® The 
elementary principle announced in these cases is that taxation 
must be fora public purpose; that an attempt to take money from 
the people by the forms of taxation for a purpose other than a 
public one is not an exercise of legislative power; and therefore, 
that an attempt to do so is a mere nullity, asan effort bythe legisla- 
ture to exercise power not granted by the constitution. Naturally 
enough, the counsel for the sugar claimants made no endeavor to 
controvert thesetruths. But they contended that this bounty could 
besustained under the general grant of power to Congress to lay and 
collect taxes to provide for the ‘general welfare’’ of the 
United States. The Comptroller evidently inclined to the opinion 
that the ‘general welfare ’’ clause did not authorize taxation 
for any and every purpose which might conduce to the general 
welfare, but that it should be restricted to raising the means to 
carry out the other powers subsequently enumerated and speci- 
fically granted to Congress. But declining to rest his case upon 
this narrow ledge, he sought a more open field and took up a posi- 
tion based upon the broad ground of the general constitutional 
limitations upon the power of taxation. ‘* Whatever may be the 
correct view of this clause,’’ he says, ‘‘it cannot confer a 
broader power upon Congress than a similar clause would confer 
upon a State Legislature, nor greater power than that which a 
State Legislature would have under a constitution containing no 
prohibition upon the legislative power. The constitutions of 
Maine and Massachusetts both contain clauses similar to this 
clause of the Federal constitution, and in cases decided by the 
courts of those States, as well as States having general legislative 
power, it has been held, as will be shown hereafter, that bounties 
similar to the sugar bounties cannot be sustained as a proper 
exercise of the taxing power for a public purpose.’’ But before 
reviewing the cases dealing specially with the question of 
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bounties, he returns to the decisions of the United States 
Supreme Court already cited, for the purpose of more fully and 
firmly establishing the doctrine that taxation is legitimate only 
when it is exerted for public purposes, not when it is wielded 
for the private advantage of individuals. The degree of strict- 
ness with which this rule should be applied was drawn in question 
by counsel, who cited the language of Judge Black in Sharpless 
v. Mayor of Philadelphia,’ that ‘* the tax laid must be held 
valid, unless it be for a purpose in which the people taxed have 
palpably no interest ; where it is clearly apparent that the burden 
imposed is for the benefit of others, and where it would be so 
pronounced at first blush,’’ and similar terms employed by the 
court in Broadhead v. Milwaukee.? But to this the Comptroller 
answers: ** The distinction between a public interest or benefit 
and a public purpose, and between a private interest or benefit 
and a private purpose, must be kept in mind. No degree of 
public interest or benefit, no matter how large, will justify 
a tax for a private purpose, while the highest degree of 
private interest or benefit will not defeat a tax for a public 
purpose. This distinction is clearly drawn out in numerous 
cases.”” Hereupon he quotes as follows from the opinion of the 
Supreme Court of Massachusetts in Lowell v. City of Boston: * 
«¢ The promotion of the interests of individuals, either in respect 
of property or business, although it may result incidentally in 
the advancement of the public welfare, is, in its essential char- 
acter, a private and not a public object. However certain and 
great the resulting good to the general public, it does not, by 
reason of its comparative importance, cease to be incidental. 
The incidental advantage to the public, or to the State, which 
results from the promotion of private interests, and the pros- 
perity of private enterprises or business, does not justify their 
aid by the use of public money raised by taxation, or for which 
taxes may become necessary. It is the essential character of the 


1 21 Pa. St. 147. 317; Cheaney v. Hooser, 9 B. Mon. 
119 Wis. 624. To these cases we 330; Hammett v. Philadelphia, 65 Pa. 
may add, as holding substantially the St. 146; Tide-Water Co. v. Coster, 18 
same doctrine, Booth v. Woodbury, 32 N. J. Eq. 518. 
Conn. 118; English e. Oliver, 28 Ark. 2 111 Mass. 454. 
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direct object of the expenditure which must determine its val- 
idity, as justifying a tax, and not the magnitude of the interest 
to be affected, nor the degree to which the general advantage of 
the community, and thus the public welfare, may be ultimately 
benefited by their promotion. The principle of this distinction 
is fundamental. It underlies all government that is based upon 
reason rather than upon foree.’’ The whole matter is admir- 
ably summed up, continues the Comptroller, by Judge Cooley, 
in People v. Salem,' as follows: ** We perceive therefore that 
the term * public purpose,’ as employed to denote the objects 
for which taxes may be levied, has no relation to the urgency 
of the public need, or to the extent of the public benefit which 
is to follow. It is, on the other hand, merely a term of classifi- 


cation, to distinguish the objects for which, according to settled 
government is to provide from those which, by the 
like usage, are left to private inclination, interest, or liberty.” 
Coming now to the precise question of the legality of taxation 
in aid of private enterprise, he cites many cases which rule 
directly against the validity of such an exercise of the taxing 


usage, the 


power. These decisions hold that it is not lawful to tax the 
people in order that the funds raised thereby may be devoted to 
the aid and encouragement of private manufacturing enterprises, 
or to the relief of persons specially injured by great public 
calamities, such-as a disastrous fire in a city or a general fail- 
ure of the crops in a district of the State, or for encouraging 
the planting and cultivation of forest trees on prairie land, 
or for erecting and maintaining dams and mills, or other such 
purposes.?, We shall not dwell at length upon these decisions, 


1 20 Mich. 452, 485. ton v. Beasley, 94 U. S. 310; Blair ». 


2 Opinions of the Judges, 58 Me. 
590; Allen v. Inhabitants of Jay, 60 
Me. 124; Loan Association v. Topeka, 
20 Wall. 655; Parkersburg v. Brown, 
106 U. S. 487; Cole v. LaGrange, 113 
U.S. 1; Lowell v. Boston, 111 Mass. 
454; Fieldman v. City Council of 
Charlestown, 23 S. Car. 57; State v. 
Osawkee Township, 14 Kan. 418; Deal 
v. Mississippi Co., 107 Mo. 464; Central 
Branch v. Smith, 23 Kan. 745; Burling- 


Cuming Co., 111 U. 8. 363. To these 
cases we may add the following: Com- 
mercial Bank v. City of Iola, 2 Dill. 
353; English v. People, 96 Ill. 566; 
Bissell v. City of Kankakee, 64 Ill. 249; 
Weismar v. Douglass, 64 N. Y. 91; 
Brewer Brick Co, v. Brewer, 62 Me. 
62; Coates v. Campbell, 37 Minn. 498; 
People v. Saginaw Co., 26 Mich. 22; 
Attorney-General v. Eau Claire, 
Wis. 400. 
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because their doctrine is well known to all students of constitu- 
tional law, and indeed has never been successfully controverted. 
The only cases cited before the Comptroller as apparently justi- 
fying bounties of a character similar to the sugar bounties, were 
the Michigan salt cases.! But in neither of these cases was the 
constitutionality of the Michigan statute granting the bounty 
actually drawn in question or decided. The point really decided 
was only this, that conceding the constitutionality of the act 
providing for the salt bounty, the amounts earned thereunder 
before its repeal or modification were valid claims which should 
be paid. Again, the case of Calder v. Henderson,? was relied 
upon as holding the sugar bounties of the McKinley Act consti- 
tutional. But the constitutional question was not involved in 
that case, but simply the question whether the amount to be 
collected from the government under the sugar bounty provis- 
ions of that act passed to an assignee in insolvency under the 
laws of Louisiana. It was held that the interest did so pass, 
and the statements made by the judges who delivered the opinion 
were to the same effect as in the Michigan cases, that the bounty 
act created a contract to the extent of the interest actually vested 
thereunder, provided the bounty act was constitutional, which 
question was not discussed or decided. 

But it was further claimed that the practical construction put 
upon the constitution by Congress in its legislative acts, fora 
hundred years, had sanctioned both direct and indirect bounties, 
and that such a practical construction was binding upon the courts 
as determining that industrial bounties are for a public purpose. 
To sustain this proposition, in addition to certain acts of Con- 
gress, counsel cited and relied upon statements made in early 
tariff debates, that bounties might be given in lieu of certain 
taxes as a means of aiding industries, and similar arguments and 
statements made in State papers of Presidents, in reports of 
high executive officers, andin the published works of text-writers 
of acknowledged authority. In particular, much reliance was 
placed upon the tariff acts, as being passed not only for the 

1 People v. State Auditors, 9 Mich. 3 54 Fed. Rep. 802. 
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raising of revenue, but also for the protection of industries, 
the claim being made that a direct bounty, by way of subsidy 
from the treasury, is not different from an indirect benefit 
derived from a high customs duty. The Comptroller replies to 
this argument: ‘* While economically the effect on industries 
may be the same, whether a high protective duty is laid ora 
direct bounty given, it is not necessarily true that both methods 
may be legally sustainable. Levying a tax is the exercise of 
legislative power, whatever be the motive which actuates its levy. 
The motive cannot be inquired into by the courts.!_ Even if no 
revenue should be derived from the tax, the possibility that such 
revenue might be obtained is sufficient to sustain the legality of 
the statute. That a direct bounty may not be sustained as con- 
stitutional, although a tariff act is valid, seems to result from 
the decision in Field v. Clark, 143 U. S. 649.”’ 

But in order to apprehend the constitutional distinction be- 
tween a protective tariff and a bounty law, it is necessary to go 
a little deeper into the matter than the Comptroller does here. 
When we speak of the purpose of a tax, and say that taxes must 
be laid for a public purpose, what meaning do we attach to the 
word ‘**purpose?’’ A little reflection will show that it means 
the destination of the money to be raised by the tax, that is, the 
object which is to be promoted by the money which the tax 
yields. Thus, for example, a municipal corporation, desiring to 
aid a railroad, build waterworks, maintain a park, defray the ex- 
penses of the public schools, or pay a bounty on manufactures, 
will raise money by taxation for that specific purpose; that is, 
a specific tax is laid with the distinct understanding and intention 
that the proceeds of the tax shall be applied to that particular 
subject. Now in the case of a protective tariff, the benefit of 
home industries, or the advantage of domestic manufactures, 
may be the ** purpose’’ of the tax in one sense, but not in the 
sense here indicated. It may be the politico-economical reason 
for imposing a tax of a certain percentage on certain selected 
articles, but it is not the ‘* purpose’’ of the tax in the sense of 
the object to be promoted by means of the money which the tax 


1 Citing Veazey Bank v. Fenno, 8 Wall. 533. 
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yields. The proceeds of the customs duties are for the use of 
the United States, not for the use of manufacturers. The 
«“ purpose ”’ of the tariff is to raise revenue for the government | 
(it may be more or less than the necessary revenue ), since the 
money raised is to be used in paying the expenses of the United 
States. The benefit which the manufacturer of sugar derives is 
not from the fact that money is raised by taxation of imported 
sugar, but from the fact that sugar is one of the articles selected 
for taxation. The reason which induces the Legislature to make 
this selection, whether it be the advantage of manufacturers or 
something else, cannot be inquired into by the courts or by 
any one else. Now the question what shall be done with money 
raised by taxation (that is, by taxation for no specific purpose 
other than revenue) is a different question. This is a question 
of appropriation, not of taxation. But if it is not the law, it 
certainly ought to be the law, that money shall not be appropri- 
ated from the public treasury for other than a public purpose. 
Hence a bounty law may well be unconstitutional, while a pro- 
tective tariff law may be valid. 

Reference was also made, in the argument before the Comp- 
troller, to the so-called ‘* Cod-fishery bounty,’’ granted by act 
of Congress of February 16, 1792. But it is shown that this 
was originally passed as granting a drawback upon the duty on 
the salt used in curing fish, and not as a bounty to the fisheries. 
And furthermore, it was justified as an aid to the fishing trade 
‘as being a nursery for seamen and serving as a kind of naval 
militia for the United States,’ the latter being undoubtedly a 
governmental purpose. But even thus, the grant was stren- 
uously resisted on constitutional grounds.'. Again, in 1838, there 
was passed an act ‘* to encourage the production and promote the 
cultivation of tropical plants in the United States,’’ which granted 
a tract of land in Southern Florida to Dr. Henry Perrine and his 
associates, for the purpose stated in the title of the act. This 
statute, when pending before the House, says the Comptroller, 
was vigorously attacked on constitutional grounds, as being a 
bounty which was not within the power of Congress to confer. 


1 See 1 Story on the Const., § 991. 
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But it was justified under that clause of the constitution which 
gives to Congress the power to ‘* dispose of the territory and other 
property of the United States.’’ The Comptroller’s conclusion 
upon this branch of the argument is summed up as follows; 
** When it is seen that no act granting a bounty in aid of indus- 
tries has ever been passed without being severely criticised by 
members of the legislative body as unconstitutional, and when 
the only act passed in early days which can by any possibility be 
claimed to be a money bounty act was only justified by those 
who were then members of Congress as a drawback and encour- 
agement to the formation of a naval militia, it cannot be said 
that such a practical legislative construction of the constitution 
has been made as will justify or require the courts in holding 
bounties constitutional. On the contrary, the absence of all 
such legislation is, under the circumstances, rather a practical 
construction that bounties are unconstitutional.” 

A similar argument was founded by the counsel for the claim- 
ants upon three other acts of Congress, viz., that of 1794 for 
the relief of destitute citizens of San Domingo resident within 
the United States; that of 1812 for the relief of citizens of 
Venezuela under similar circumstances; and that of 1827 for the 
relief of indigent sufferers by the fire at Alexandria. But it was 
shown that, in the last case, Alexandria was at that time within 
the bounds of the District of Columbia. And in the other two 
cases, the acts mentioned had direct relation to the diplomatic 
and foreign relations of the United States, and the money was 
appropriated under an expectation of repayment by the foreign 
governments. But even conceding them to have been pure acts 
of charity, it is said that all such appropriations have at all times 
met with determined opposition and have never been universally 
acquiesced in, and that, such being the case, they ought not to 
serve as precedents for the payment of money out of the treasury 
on a doubtful power. 

Many other appropriation acts (mostly passed within the last 
generation ), were referred to by counsel, as tending to sustain 
the general proposition that the power of appropriation is abso- 
lute and unlimited in Congress, and is controlled only b; the 
conscience and discretion of that body. But none of them were 
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at all in the nature of industrial bounties. And all of them will 
be found on examination either to have had some direct relation 
to one or other of the enumerated powers of Congress, or to have 
been intended as public charities, or to bear very directly upon 
the ‘‘ general welfare ’’ of the United States. In regard to those 
of the second class, it may be remarked that while many such acts 
have been passed and approved, others, of an exactly similar nature, 
have been vetoed on the ground of their unconstitutionality ; 
which is enough to show that the power of Congress in this par- 
ticular has not gone unchallenged. Appropriations of the third 
class have been principally those made in aid of the acquisition 
and dissemination of knowledge. To this category we may 
refer the appropriations for international exhibitions; for 
scientific exploring parties: for the maintenance of the various 
scientific bureaus of the government, such as the Coast Survey 
and tbe Fish Commission; for agricultural experiment stations ; 
for investigating the nutritive value of commodities used for 
human food, the natural history of plants and grasses and their 
adaptibility to special soils and climates, and textile fabrics; for 
the Bureau of Animal Industry, to prevent the spread of pleuro- 
pneumonia; as also for the National Board of Health and 
similar agencies. It needs no argument to show how intimately 
these various objects are connected with the general welfare, in 
respect to the lives, health, material prosperity, and education 
of the people. Nor need we pause to argue to the learned reader 
that they were not in any sense bounties. They neither prove 
that the power of Congress to appropriate money is unlimited, 
nor serve as precedents in the present case. We may here 
mention, for the purpose of completing the view of this inter- 
esting subject, that the courts appear to agree that bounties paid 
to volunteers in the military and naval service are rather to be 
regarded as rewards for the performance of public services of a 
high order of merit, and the constitutionality of appropriations 
therefor is justified on that ground.!. The same remark would 
be true of the bounties not infrequently offered for the destruc- 
tion of dangerous wild animals. The case of pensions to 


1 Ahl v. Gleim, 52 Pa. St. 432; Speer v. School Directors, 50 Pa. St. 150; 
Booth v. Woodbury, 32 Conn. 118. 
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soldiers and superannuated public servants will also suggest 

itself, and is to be determined on the same general principles, 
But the learned counsel for the sugar manufacturers, not to 

leave unnoticed any argument which might affect the decision of 


the Comptroller, also suggested to him that these bounties, 


being given to stimulate agriculture, whereby production, and, 
as a result, commerce, would be increased, might be sustained 
under the power of Congress to regulate foreign and interstate 
commerce. But this contention was very easily answered by 
pointing out that the decisions of the Supreme Court have finally 
settled the doctrine that agriculture and manufactures are not 
commerce, and cannot be regulated as an incident to the power 
to regulate commerce. Also it was urged that the power to 
appropriate is absolute in Congress; that it is a political power, 
not cognizable by the courts; and that if its use exceeds consti- 
tutional limits, the proper method of correction is by the ballot- 
box. But the Comptroller replies: ** The power to appropriate 
is co-extensive with the power to lay taxes. The appropriation is 
the means by which the purpose for which the tax is levied is 
carried out. Unless, therefore, there is the power to tax, there 
cannot be the power to appropriate.’’ Im view of what we have 
said above of the meaning of the phrase ‘* public purpose,”’ as 
applied to taxation, it will be seen that this requires to be taken 
with some modifications. But nevertheless, no legislative body 
can have the right to appropriate the money raised by taxation 
to any other than a public object. So that the argument for the 
absolute power of appropriation is not sound in law. 

Another feature of the case, which received the earnest atten- 
tion of counsel and of the Comptroller, grows out of the fact 
that the pending claim was not founded upon the original bounty 
provisions of the McKinley Act, but upon the appropriation act 
of 1895. It was said that the government was under a moral 
obligation to pay the bounties which had been earned before the 
repeal of the act, for that would be no more than justice to the 
claimants who had expended labor and money in the endeavor 
to comply with the provisions of the act and earn the bounty, 
on the faith of its continued operation, and who would be now 
disappointed of their just expectations if the appropriation 
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should be held invalid. Numerous cases were cited to show 
that it is lawful to raise money by taxation, or to appropriate 
money so raised, for the purpose of paying claims against the 
government which are founded on a moral obligation, even 
though not good in strict law. This argument wears an air of 
great plausibility and justice. But it rests upon a fallacy, and 
is therefore unsound. If, in point of fact, the bounty provision of 
the McKinley Act was unconstitutional, and therefore, a nullity, 
no kind of obligation, whether legal, moral, or equitable, could 
possibly grow out of it. Upon this point, the Comptroller 
observes: ** An examination of all the authorities cited shows 
that the power has been sustained only in cases which were 
within the constitutional limits of the legislative power, and 
generally to pay equitable claims which would have been legal 
demands but for the failure to comply with some formality of 
law, or claims founded upon services voluntarily rendered or 
money voluntarily loaned, in cases where the legislature might 
have originally provided for the employment of the services or 
the borrowing of the money.’’ But no single case was adduced 
in which it was held, or even suggested, that if the given 
matter was originally beyond tlie power of the Legislature, 
because in violation of the constitution, the Legislature, by any 
subsequent act, could make it valid. The argument that 
there was a moral obligation resting upon Congress and author- 
izing that body to make the appropriation for the pay- 
ment of these claims, rested upon the fact that the unexpected 
repeal of the McKinley Act caused an injury to sugar 
producers, who believed that they would receive the benefits of 
that bounty, if not for the full period of time therein named, at 
least for all that had been earned under its provisions prior to 
its repeal, and for the crop which, at the time of the repeal, was 
actually grown but not yet manufactured. ‘* But it must not be 
overlooked,’’ says the Comptroller, ‘‘ that if the McKinley 
bounty was unconstitutional, a wrong was done to the people, 
whose money was paid out of the treasury without their author- 
ity.” The theory, he continues, which rests at the basis of this 
moral obligation, is the repeal of a constitutional act. Dut if 
the original act was null and void, because unconstitutional, the 
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cessation of payments thereunder because of its repeal would be 
no different from the cessation of payments because the act had 
been held unconstitutional by the Supreme Court. Suppose the 
court had adjudged the act to be unconstitutional on the same 
day on which it was in fact repealed. No payments could have 
been made thereafter under the original act. And it cannot be 
contended that Congress could, by another act, continue the 
unconstitutional provision, simply because people, at their peril, 
had relied upon the original act as constitutional. Such a view 
would involve the result that a constitutional prohibition against 
a given expenditure could always be evaded simply by passing 
two acts, the first unconstitutional, but the second valid because 
passed to compensate the disappointment arising from the uncon- 
stitutionality of the first, but both accomplishing the same 
original purpose of paying out the public money to a beneficiary 
for a purpose forbidden by the organic law. 

While, therefore, we cannot concede that the Comptroller’s 
claim of jurisdiction and authority to pass upon the constitution- 
ality of the statute in this case was well founded, we think it 
will be difficult to meet and confute the arguments by which he 
assails the constitutional validity of the appropriation. If the 
case shall now take the course which he contemplated, that 
question will presently be settled by the courts. But as to the 
right of an executive officer to make the determination herein 
made by the Comptroller, as that question will not be involved 
in the case before the Court of Claims or the Supreme Court, it 
it likely to remain open and much disputed until it shall be, in 
some manner not now foreseen, finally set at rest. 


H. 
WasHINGTON, D. C. 
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CAN THERE BE A DE FACTO COURT? 


The Federal Supreme Court,! has clearly expressed the opin- 
ion that the doctrine upon which the official acts of de facto 
officers are everywhere upheld cannot be extended to the office 
itself. The plaintiff in error in that case contended that a cer- 
tain county board, called a court, although the legislative act to 
which it owed its origin was unconstitutional and void, was 
nevertheless a de facto court, and that its official acts as such 
were binding upon the county. The decision was adverse. Mr. 
Justice Field, speaking for the court, reviews the cases and 
deals with the whole subject at length. After stating the 
de facto rule, and the reasons for it, the opinion proceeds : — 


But the idea of an officer implies the existence of an office which he holds. 
It would be a misapplication of terms to call one an officer who holds no office, 
and a public office can exist only by force of law. This seems to us so obvious 
that we should hardly feel called upon to consider any adverse opinion on the 
subject but for the earnest contention of plaintiff's counsel that such existence 
is not essential, and that it is sufficient if the office be provided for by any 
legislative enactment, however invalid. Their position is that a legisla- 
tive act, although unconstitutional, may in terms create an office, and 
nothing further than its apparent existence is necessary to give validity to the 
acts of its assumed incumbent. That position, although not stated in this 
broad form, amounts to nothing else. It is difficult to meet it by any argu- 
ment beyond this statement. An unconstitutional act is not a law; it confers 
no rights; it imposes no duties; it affords no protection; it creates no office; 
it is, in legal contemplation, as inoperative as though it had never been passed. 


The final and definitive statement is, that ‘‘ where no office 
legally exists, the pretended officer is merely a usurper, to whose 
acts no validity can be attached.’ 

The same conclusion was announced by Judge Dillon, in his 
work on Municipal Corporations, before the above decision; and 
it is, of course, adhered to since. ‘‘The notion,’’ he says, 
“*that there can be a de facto office has been characterized as a 


1 Norton v. Shelby County, 118 U. S. 425. 
VOL. XXIX. 53 


2 Id, p. 454. 
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political solecism, without foundation in reason and without 
support in law.”’! 

With becoming deference, I venture to raise the question 
whether these weighty opinions are not erroneous, or at least too 
broadly stated. It will be noticed that the act passed upon in 
the Norton case was held void as being upon its face in conflict 
with the State constitution. Its invalidity, therefore, was 
apparent as a mere matter of legal interpretation. Nothing 
was involved but a question of law which all men are presumed 
to be equally competent to solve. Let us see how the rule, go 
inclusively worded, would operate in a case where the infirmity 
of the act depends, not upon the terms of the law, but results 
from a fact not shown on its face. 

A case arising in the Eighth Federal Circuit will best illustrate 
my meaning.? The constitution of Minnesota, as originally 
framed, established but one court of general jurisdiction, called 
the District Court, with one judge in each judicial district. The 
legislature, however, was authorized to create such other courts, 
inferior to the Supreme Court, as it might ‘* from time to time 
establish by a two-thirds vote.’’ This latter provision was in- 
terpreted as requiring an affirmative vote by two thirds of all 
the members elected to each branch of the legislature.* In 1872 
(the growth of population having necessitated increased court 
facilities), an act was passed establishing a Court of Common 
Pleas in and for the county which embraced the city of Minne- 
apolis. The jurisdiction of this court, within the county, was 
in all things identical with that of the District Court already 
existing, one clerk and one sheriff recording and executing the 
judgments of both. The bill for the act in question was regu- 
larly enrolled, was signed by the presiding officer of both 
houses, was approved by the executive, was published along 
with the other laws of the session in the official volume, — 
and was duly certified by the Secretary of State. Soon 
after its passage the Governor, acting under its pro- 
visions, appointed a judge, and the new court was at once 
organized. The judge so appointed entered upon his duties, 


1 1 Dill. Mun. Corp., Sec. 276. 3 State v. Gould, 31 Minn, 189. 
2? Comstock v. Tracy, 46 Fed. Rep. 162. 


4 
| 
| 
| 


CAN THERE BE A DE FACTO COURT. 835 


and at the next election was duly chosen for a term prescribed 
by the act. For a period of about five years the tribunal thus 
constituted performed, without question, all the usual functions 
of a court, exercising the highest civil and criminal jurisdiction 
in the leading city and county of the State. In 1877 (the con- 
stitution meantime having been amended so as to permit it), the 
new court was merged in the old, and the sitting judge was con- 
tinued in office as a member of the district bench. 

Among the many judgments rendered by this Court of Com- 
mon Pleas, was one entered in 1876, in favor of an assignee in 
bankruptcy, setting aside a fraudulent conveyance of real estate 
made by the insolvent to a non-resident relative named Com- 
stock. Service of the summons was procured by publication, 
pursuant to law, the defendant failing to answer. The assignee 
subsequently sold the land in question, which, after passing 
through various hands, was parceled out and improved for 
city residence purposes. Late in 1890, more than four- 
teen years after the entry of the above mentioned judgment, 
and thirteen years after the court in question had been merged 
out of existence, Comstock appeared on the scene, and, without 
seeking to vacate the existing judgment, brought ejectment in 
the Federal court for the lands covered by her deed from the 
bankrupt. The judgment was, of course, brought forward as a 
defense, whereupon this astonishing state of facts transpired: 
The act creating the Court of Common Pleas had not passed either 
house of the legislature by the requisite two-thirds majority. 
The journal of the House of Representatives showed affirma- 
tively that only 68 votes, out of a total of 106, had been cast 
in its favor, while the record of the Senate, in violation of a 
constitutional command, failed to show any vote at all upon the 
final passage of the bill. 

The case of State v. Gould, before noted, had declared of a 
similar act, that ‘‘ having received upon its final passage in 
the House of Representatives caly 53 votes out of an entire 
membership of 103, it was not passed by a two-thirds vote, as 
required by the constitution, and it is, therefore, void.’’?! The 


4 31 Minn. 192. 
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same case had also re-affirmed the right and duty of the courts 
** to resort to the journals of the legislature in order to ascertain 
whether a law has been constitutionally passed.’?! But this 
decision was made in a direct proceeding, in behalf of the State, 
to oust a judge who was assuming the authority of office under 
the act thus held void. The question remained, how to deal 
with the judgments of such a supposed court when attacked 
collaterally. And how must they be treated, in view of 
the decision in Norton v. Shelby County? This Court of 
Common Pleas had been in actual existence and operation 
for years with no challenge of its authority from any 
source whatever. The law establishing it had been promul- 
gated in the regular way and possessed all the usual indicia 
of validity. It assumed to do nothing that the legislature 
had not undoubted power to do. Property rights of great 
value had been acquired or surrendered in obedience to its de- 
erees. Divorces had been granted by its orders and marriages 
contracted on the faith of their validity. Criminals had been 
tried, convicted and sentenced and their punishments inflicted. 
And yet there was no court. By the judgment of the highest 
tribunal of the State the act purporting to create it was utterly 
void, there was no judicial office to be filled and consequently 
no judge nor any judgment. 

Now why should not the de facto doctrine apply to a case like 
this? That doctrine rests wholly upon considerations of public 
necessity and convenience. The acts of de facto officers are up- 
held, because it would be impracticable and intolerable either to 
require, or permit, private individuals to question the title of 
persons clothed with the evidences of office and in the apparent 
possession of their powers and functions. To do so would be 
to impose grievous burdens upon the people and to involve pub- 
lic and private affairs in endless confusion. It is manifestly 
wise to require all to recognize and obey apparent authority, 
until it is set aside in some regular way by the whole people 
acting in their corporate capacity. 

It is difficult to see why the same considerations are not as 


1 Id., p. 198. 
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applicable in the case of an apparent office as in that of a seem- 
ing incumbency of office. The notion of a de facto office, 
fairly considered, is no more a ‘ political solecism ’’ than that 
of a de facto officer. Neither is founded upon any right. One 
who unlawfully obtrudes himself into an actual office is as much 
an ** usurper ’’ as one who, with apparent right, assumes a sup- 
posed office which does not legally exist. Since neither is pos- 
sessed of any real authority, why should public policy demand 
obedience to one and not to the other? It is no less solecistical 
to treat as an officer in fact one who, in fact, is not an officer, 
than to assume that there is an office in fact when in fact there 
is a supposed office in actual being, with all the functions of 
office in full exercise, supported by the State and habitually 
employed and respected by the people. It is true, as Mr. Justice 
Field remarks, that ‘‘the idea of an officer implies an office 
which he holds.’’ That, however, is not the basis of the de facto 
doctrine; it is but a matter of grammar. We presume that the 
incumbent is actually in office, when in fact he is not, because 
public and private convenience is thereby subserved. The reason 
and necessity being the same, we might with equal propriety, and 
with no greater violence to the truth, assume that a public office 
really exists as it seems to do, though in strict law it be non-exist- 
ent. Practically there seems to be no reason why the citizen 
should not trust as implicitly to the existence of an office which he 
finds in full exercise, as in the title of an incumbent of such office. 
Especially is this true of the judicial office, as is well shown by 
the instance herein cited. Courts, like governors and sheriffs, 
are recognized instrumentalities of government, common to all 
our communities. They are composite public functionaries made 
up of judges, clerks, bailiffs and juries. If the State permits 
one of these to exist, and seemingly to exercise the authority 
usually committed to such tribunals, why should private persons 
concern themselves with the foundations of such authority, with 
respect to its original institution, any more than as to the proper 
election of its members — with the office, any more than with a 
proper induction into the office? 

The Supreme Court of Minnesota had occasion to meet these 
questions, in the aspect here presented, some two years before 
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the Norton case was decided.’ Its decision was unquestionably 
sound, it seems to me, and it was that, under circumstances like 
those above outlined, ‘* there may be de facto courts or offices, 
the legality of whose existence cannot be questioned, except 
.in a direct proceeding by the State for that purpose.’’? The 
rule as thus laid down is, **that where a court or office has 
been established by an act of the legislature apparently valid, 
and the court has gone into operation, or the office is filled and 
exercised under such act, it is to be regarded as a de facto court 
or oflice — in other words, that the people shall not be made to 
suffer because misled by the apparent legality of such public 
institutions. The Circuit Court in Comstock vy. Tracy did not 
adopt this ruling in its entirety, but it found a way, neverthe- 
less, to uphold the Common Pleas judgment, divesting the 
plaintiffs’ title, and the litigation there ended.‘ 

The position of the Minnesota Supreme Court, obviously 
enough, is not in necessary conflict with the point actually decided 
in Norton v. Shelby County; for the act there considered was 
not ‘‘ apparently valid,’’ —that is, it was void on its face; 
whereas the invalidity of the Minnesota law was latent, depend- 
ing upon extrinsic facts connected with the history of its pas- 
sage through the legislature. But it was absolutely void, and 
for constitutional reasons; and the Minnesota rule, if sound, 
calls for at least a material modification of the language employed 
by the Federal court and by Judge Dillon. Query, whether it 
does not also require a revision of the whole de facto doctrine 
so as to extend it to all courts and offices, so long as they are 
permitted to exist, unchallenged by the State. 


DanreL 
MINNEAPOLIS, MINN. 


1 Burt v. Winona & St. Peter RB. § Id., p. 477. 
Co., 31 Minn. 472. 4 46 Fed. Rep. 162. 
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THE MONROE DOCTRINE. 


It seems probable that events in Central and South America 
will soon force the United States to a re-assertion of the Monroe 
doctrine. It is certainly much to be desired that we should 
speedily come to an understanding of what the doctrine 
really is, and how far it is a part of our settled policy. 
It would be fortunate if events should compel us to take 
the matter out of the hands of the State Department, and 
subject it to a thvrough consideration by the people and 
Congress. It should be made something more than a vague 
tradition. Definition is proverbially dangerous, but to drift 
along without any clear-cut and authoritative definition of 
this most important doctrine is even more so. We owe it to 
foreign nations with whom we have diplomatic relations to make 
plain our position in this regard, and we owe it to ourselves that 
our course should be honorably consistent and based on a prin- 
ciple defensible in reason and in the recognized rules of inter- 
national law. 

So long as the doctrine is allowed to remain in its present 
indefiniteness, it is a dangerously convenient handle for the irre- 
sponsible jingo and chauvinist. In the extreme form in which 
it is sometimes asserted, it lends itself to dangerous and 
indefensible meddlesomeness. 

It is sometimes asserted and maintained, with much show of 
historical erudition, that there is to-day no such thing as a Mon- 
roe doctrine as part of our foreign policy. It is insisted that 
the declaration of Mr. Monroe was atemporary expedient to meet 
a condition of things long since passed away, carrying with it 
the doctrine to which it gave rise. A sufficient answer to 
this contention is to be found in the repeated assertion of the 
doctrine by our government in recent years, and the unquestion- 
ing support which it finds among the great mass of the American 
people. They are as loyally devoted to it as they are to that 
other great principle of our foreign policy, non-intervention in the 
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affairs of Europe. That the doctrine, as presently held by the 
American people, has never received any clear and satisfactory 
enunciation by the executive, or put into the form of a resolu. 
tion or statute by Congress, is no warrant for denying its exist- 
ence. Much is sometimes made of the fact that it has never 
received the express assent of Congress. It is indeed true that 
several resolutions embodying the principle have been defeated 


_in Congress, but their defeat cannot justly be construed as a 
repudiation of the principle. The dissent of Congress in each 


‘case was limited to the particular application of the principle 
sought te be made, and never extended to a disavowal of the 
principle itself. 

On the other hand, we should not fall into the corresponding 
error of maintaining that the declaration of Mr. Monroe is bind- 
ing upon us to-day. His declaration was made to mect a partic- 
ular exigency and ceased to be operative long ago. Its life was 


limited to the continuance of the circumstances that provoked 


it. What we now eall the Monroe doctrine, and cherish asa 
fundamental rule of our foreign policy, is the principle which 
underlay Monroe’s declaration, and not the declaration itself. 
The declaration of 1823 was simply a particular application of 
a general principle, and is valuable merely as a precedent. It is 
like a judicial decision; not the law itself, but an application of 
the law; and, as the lawyer studies cases to get at the principle 
they embody, so we may study Monroe’s declaration to get at 
its principle or *‘ doctrine.”’ 

In doing so we shall discover that it is nothing more than a 
rule of self-defense, which may be expressed thus: The United 
States will oppose any interference on the part of a European 
power in the affairs of this hemisphere which it may deem, 
under all the circumstances of the particular case, dangerous to 
its life or interests. 

We cannot understand the Monroe doctrine unless we take into 
consideration the events that provoked it. Briefly they were 
these. Absolutism had triumphed with the downfall of 
Napoleon. The Congress of Aix-la-Chapelle (1818) which 
withdrew the army of occupation from France effected an alh- 
ance between Russia, Austria, Prussia, France and England. 
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The avowed purpose of this alliance was to maintain the stability 
of Europe, and the mode of accomplishing it was to crush every 
revolutionary movement by the combined strength of all. It 
was a league of absolutism against constitutionalism and repub- 
licanism. In the course of 1820 and 1821 revolutions broke out 
in Spain, Naples, and Sardinia. This activity of the revolution- 
ary spirit so alarmed the allies that they assembled at Troppau 
in Silesia, October, 1820, and shortly adjourned to Laybach in 
Styria. The outcome of the Congress was the suppression by 
Austria, with the consent of the allies, of the revolution in 
Italy. England alone objected. It was justified by the allies 
on the ground that a right of interference existed whenever a 
revolution arose in any country tending to spread liberal and 
innovating ideas, dangerous to the stability of Europe. Pursu- 
ant to an agreement made. at Laybach, the allied powers 
met at Verona in October, 1822. The purpose of this 
Congress was to arrange for armed interference in the affairs 
of Spain. Over the objection of England, the ailies authorized 
France to occupy Spain in the interest of the royalist party. 
This was agcordingly done. The liberal constitution of Cadiz 
was overthrown and absolutism re-established. When President 
Monroe referred in his message to the ‘* System of the Allies,”’ 
it was to this policy of interfering in the affairs of any country 
whenever they deemed the interests of absolutism threatened. 
At the Congress of Verona, the plan of extending the system to 
this hemisphere and recovering for Spain her rebellious colonies, 
was a subject of discussion. England strenuously opposed such 
interference, not only because she was more liberally minded 
than the other allies, but especially because her trade with the 
Spanish colonies had recently assumed large proportions, and 
she foresaw that if Spain recovered her colonies, she would also 
recover this valuable trade. So alarmed was England at the 
prospect that Canning proposed to Mr. Rush, our minister to the 
Court of St. James, that the two governments issue a joint pro- 
test against the threatened interference of the allies. Mr. Rush 
agreed, on condition that England acknowledge the independence 
of the colonies. This England was unwilling to do, and so the 
idea of a joint protest was dropped. Subsequently Canning 
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notified France that England would not allow any interference 
with Spanish-American affairs. The proposal of Canning was 
transmitted to our government by Minister Rush, and after care- 
ful consideration by the cabinet, and particularly at the instiga- 
tion of John Quincy Adams, then Secretary of State, President 
Monroe determined to embody such a protest in his message to 
Congress. While it was made at the instigation of England, we 
were not actuated by the same motives that led her to make a 
similar declaration. To us the threatened extension of the system 
of the allies to this hemisphere was a very grave peril. It is 
difficult for Americans to-day to realize the position of our 
government seventy years ago. We were distinctly a weak 
power. Our safety lay in our isolation, rather than in our 
strength. Our government was still in the experimental stage. 
We were the only republic in the world, and republicanism in 
Europe had just been crushed out .by the allies, who now 
threatened to extend their opposition to republicanism to this 
hemisphere. Mr. Calhoun, who was a member of the cabinet 
at the time, has stated that it was felt by the government to be 
almost certain that if the allies extended their system to the 
Spanish colonies, they would then extend it to this country. Nor 
can we say that their fear was groundless. It is apparent that the 
objection to the interference was not that it was an interference 
with the affairs of this hemisphere, but that it might be prelim- 
inary to an attack on this country. 

With the foregoing facts in mind, the message may be read 
understandingly. 

The following sentences taken from the President’s message 
of December 2d, 1823, embody the so-called ‘* Monroe doc- 


trine:’’— 
6c * * 


The occasion has been judged proper for asserting, 
as a principle in which the rights and interests of the United - 
States are involved, that the American continents, by the free and 
independent condition which they have assumed and maintained, 
are henceforth not to be considered as subjects for future coloniza- 


tion by any European powers. 


1 See the declaration of President Monroe, more at length, 29 Am. Law 
Rev. 420. 
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«¢In the wars of the European powers, in matters relating to 
themselves, we have never taken any part, nor does it comport 
with our policy so todo. It is only when our rights are invaded 
or seriously menaced that we resent injuries or make preparation 
for our defence. With the movements in this hemisphere we 
are, of necessity, more immediately connected, and by causes 
which must be obvious to all enlightened and impartial observers. 
The political system of the allied powers is essentially different 
in this respect from that of America. This difference proceeds 
from that which exists in their respective governments. And 
to the defence of our own, which has been achieved by the loss 
of so much blood and treasure, and matured by the wisdom of 
their most enlightened citizens, and under which we have en- 
joyed unexampled felicity, this whole nation is devoted. We 
owe il, therefore, to candor and to the amicable relations existing 
between the United States and these powers, to declare that we 
should consider any attempt on their part to extend their system 
to any portion of this hemisphere as dangerous to our peace and 
safely. With the existing colonies or dependencies of any Euro- 
pean power, we have not interfered and shall not interfere; 
but with the governments who have declared their independence 
and maintained it and whose independence we have on great con- 
sideration and on just principles acknowledged, we could not view 
any interposition for the purpose of opposing them, or controlling 
in any other manner their destiny by any European power, in 
any other light than as the manifestation of unfriendly disposi- 
tion toward the United States.”’ 

It is observable that there are two distinct and unrelated 
protests here. The one has reference to future colonization; 
the other to interference in the affairs of this hemisphere. 
They were the outcome of very different circumstances, and 
were introduced for different purposes. Their connection 
in this message was purely fortuitous. Concerning the inter- 
diction of future colonization little need be said. At the time, 
Russia and England were claiming that there was territory in 
this hemisphere still unoccupied and subject to acquisition by 
right of ‘‘ discovery and original occupation;”’ ¢. e., ‘* coloniza- 
tion.”” Monroe’s declaration was simply a denial of these 
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notorious claims and was aimed particularly at the claims of 
Russia to large territorial rights in the northwestern portion of 
this continent. It is apparent that this declaration has long 
since ceased to be operative. 

As to the declaration against European interference with the 
affairs of this hemisphere, it is to be particularly observed that 
President Monroe was careful to state the grounds upon which 
he based his right to protest. Certain forms of intervention 
were interdicted, and why? Not because they were interfer- 
ences with the affairs of this hemisphere; not because they 
violated any assumed right of the United States to control such 
affairs; not because they were unjust to the Spanish colonies; 
but because our government considered that the threatened inter- 
ference was ‘* dangerous to our peace andsafety.’’ The danger 
lay in the probability that a successful attack on the Spanish 
colonies would lead to an attack on this country. The extent of 
the interdiction must be measured by the grounds asserted there- 
for. The reason of the doctrine failing, the doctrine itself fails, 
The inhibition does not extend to all forms of intervention, but 
only to such as are ‘* dangerous to our peace and safety.’’? We 
did not warn off Europe for the protection of anybody but our- 
selves ; our attitude was wholly self-regarding. We placed our 
protest solely on the ground of self-defense, and it is only on 
that ground that the Monroe doctrine is defensible at all. The 
doctrine takes its rise and finds its limitations in the necessity 
for self-defense. 

lt follows that each case of interference must be decided 
on its merits. The mere fact that it is an interference does not 
close the question of our duty. It must be such an interference 
that, from all the circumstances of the case, it would be ‘* dan- 
gerous to our peace and safety.’’ It is owing to a failure to 
keep in mind this necessary limitation of the doctrine, that much 
confusion of thought has arisen, and that wholly unwarrantable 
extensions of the doctrine have been made. Mr. Monroe’s ideas 
of what is ‘* dangerous to our peace and safety’ are dead. Mr. 
Monroe’s idea that we should resist dangerous interference is a 
living force in our national life to-day. It matters not whether 
Mr. Monroe’s language is susceptible of the construction that all 
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interference is dangerous and to be resisted. His ideas were 
founded on the condition of things existing in 1823. An inter- 
ference that might well have been thought dangerous then might 
safely be disregarded by us to-day. It is palpably absurd to 
impose the ideas of danger entertained by a government of seven 
millions, on a government of seventy millions. The American 
who regards European interference in distant South America a 
danger to this country has a ridiculously inadequate conception 
of his country’s greatness. We have long since outgrown the 
infantile weakness of seventy years ago. The area of danger 
has shrunk with our increasing strength. It is inconceivable 
that any sensible American would willingly shed his blood to 
keep England out of Chili, for example. On the other hand, it 
is quite conceivable that he would be willing to do so to keep 
her out of Cuba. Tho one act would be largely a matter of self- 
defense; the other, sheer quixotism. So far as the Monroe 
doctrine is concerned we have no more cause to check the alleged 
territorial encroachments by England in Venezuela, than to enter 
a caveat against her expansion in India; and for the sufficient 
reason that the enlargement of her power in one place is no more 
dangerous to us than in the other. 

If it beheld that the Monroe doctrine does not now impose 
upon us the duty of resisting European interference in the 
affairs of South America, it does not follow that we owe those 
countries no duty. The natural intimacy that exists between 
this country and its sister republics to the South, and our lively 
interest in their welfare, should always lead us to exert our good 
offices in their behalf against any encroachment of European 
powers. But it should always be distinctly understood that we 
are under no duty to exert force for their protection. 

On the other hand, in consequence of the probability of an 
isthmian canal, the Central American republics are within the 
area of danger, and the American people are disposed to look 
with concern upon any European encroachment in that direction. 
But we have no inflexible rule to apply. We are hampered by 
no ‘‘ doctrine.’”” We are free to judge each case as it arises. 

Calhoun, who was a member of Monroe’s cabinet, and who 
took an active part in the consideration of the proposed declara- 
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tion, repudiated the idea that all European interference was a 
violation of the Monroe doctrine. Ina notable speech on the 
Yucatan question, he said: ‘* But, in disavowing a principle 
which will compel us to resist every case of interposition of 
European powers on this continent, I would not wish to be under- 
stood as defending the opposite, that we should never resist their 
interposition. This is a position which would be nearly as dan- 
gerous and absurd as the other. But no general rule can be 
laid down to guide us on such a question. Every case must 
speak for itself. Every case must be decided on its own merits, 
Whether you will resist or not, and the measure of your resist- 
ance; whether it shall be by negotiation, remonstrance, or some 
intermediate measure, or a resort to arms; all this must be de- 

termined and decided on the merits of the question itself.’’ } 
Reason, expediency and the rules of international law alike 
lead us to such a construction of the famous doctrine. It is one 
of our chief glories as a nation to have done much to formulate 
and establish the rules of international law and for that reason 
we should be the more careful to keep the Monroe doctrine clearly 
within those rules. Unless we are prepared to maintain the 
doctrine as an anomaly in international law, we must limit it to 
the requirements of self-preservation. No rule of international 
law is better settled than that one nation shall not interfere in 
the affairs of another except for purposes of self-defense. It is 
a rule confessedly difficult of limitation; but it clearly forbids 
that we should forcibly intervene in the controversies of South 
America and European powers. The Monroe doctrine is no jus- 
tification of a policy of territorial expansion. We should remem- 
ber that it is not a policy of aggression, but of self-defense. We 
should use it as a shield, and not asword. In the interest of 
that moderation and justice in international relations which we 
have done so much to further, we should be studious to measure 

the Monroe doctrine by our necessities and not our ambitions. 

Mark Bb. DunNELL. 

MINNEAPOLIS, MINN. 


1 Calhoun’s Work, Vol. 4, p. 466. 
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THE INCOME TAX DECISION: AN ANSWER TO GOV. 
PENNOYER. 


In the Amertcan Law Review for July and August, 1895,! 
is a paper by Ex.-Gov. Sylvester Pennoyer, of Oregon, entitled 
‘The Income Tax Decision and the Power of the Supreme 
Court to Nullify Acts of Congress.’’ It is the purpose of the 
present writer to endeavor to answer, as far as is possible, the 
arguments adduced in that paper to sustain its author’s position. 

From his somewhat confused statement, I have prepared the 
following synopsis, which, I believe, does Gov. Pennoyer no 
injustice. His opposition is directed against three propositions, 
and for the reasons assigned under each. They are:— 


First: That the Supreme Court has any rightful power to 
declare unconstitutional and therefore void any act of Congress. 


1. Because there is no “lettered warrant of the constitution.’’ 

2. Because members of Congress, having taken an oath to 
support the constitution, ‘*‘ were necessarily compelled to con- 
sider the constitutionality of the measure and the judgment of 
Congress upon the constitutionality of the law over which it had 
exclusive control, is binding upon the other departments.’’ 

3. Because President Jackson once said, ‘‘ John Marshall has 
made his decision; now let him enforce it.”’ 

4. Because Congress has no power to overrule a decision of 
the Supreme Court; ‘ and the court is fully as liable to err as 
Congress.”’ 

5. Because the three departments of government are and 
ought to be independent. 

6. Because Congress might impeach the judges who declare a 
given law unconstitutional ; there would then be no obstacle to its 
enforcement [if re-enacted] unless the newly made judges 


' Vol. XXXLX, p. 550. 
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‘* became cantankerous,’’ in which case there might be a repeti- 
tion of ‘‘ the great national comedy.’’ Governor Pennoyer then 
asks: ‘* Did they [the framers of the constitution] provide 
that the laws to be enacted by Congress should become mere 
shuttlecocks to be tossed to and fro between the battledores of 
Congress and the courts? ”’ 

7. Because the court’s ‘* meddlesome interferenee’”’ is disas- 
trous to the welfare of the country. 

Second: That the Supreme Court has any rightful power to 
declare unconstitutional and therefore void an act of Congress 
providing for the laying and collecting of taxes. 

Because ‘* Congress has jurisdiction in regard to laying taxes, 
There is no appeal given by the constitution from its decision 
and its determination is therefore binding upon the court.”’ 

Third: That the Supreme Court had any rightful power to 
declare unconstitutional, and therefore void, the act of the last 
Congress which provided for the laying and collecting of an 
income tax. 

1. Because the Supreme Court had already declared such a 
law valid. 

2. Because ‘‘ it is the most just law ever placed upon the 
statute books of the Federal government, relative to taxation.” 


I believe the objections to the second and third propositions 
to be wholly unsound; but I shall devote my attention exclu- 
sively to the first; since its discussion constitutes the greater 
part of Gov. Pennoyer’s paper, and, in any case, with it must 
stand or fall the second and third. Let us, then, take up the 
objections to the first, sertatim.”’ 

Tue First Ossection.— At some expense of time and 
trouble Gov. Pennoyer gives us the substance of one day’s 
debate in the convention which framed the constitution, on which 
occasion objection was made (and, so far as Gov. Pennoyer’s 
quotations tell us, successfully) to the insertion of the word 
** constitution ’’ in the sentence describing the jurisdiction of 
the Federal judiciary. Gov. Pennoyer evidently regards this as 
strong proof of the fact that the fruitlessness of his search for 
**the lettered warrant ’’ was not due to any negligence on his 
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part. Now, Section 2 of Article III of the constitution of the 
United States reads as follows :— 


“The judicial power shall extend to all cases in law and equity arising 
under this constitution, the laws of the United States and treaties made or which 
shall be made under their authority,”’ et cetera, et cetera. 


It might perhaps be not unreasonable, since the constitution 
reads as it does, to regard Gov. Pennoyer’s reference as imper- 
tinent. If it has any effect whatever, it is to weaken his position 
rather than to strengthen it; for the contention that all judicial 
questions arise, in a broad sense, ‘‘ under this constitution ’’ and 
that the expression was not intended to cover questions of the 
constitutionality of acts of Congress, is most decidedly shaken 
by this evidence, that those who objected to the insertion of the 
word constitution ’’ themselves believed that the result of such 
insertion would be the rightful submission to the courts of that 
very question. Other than this, there is no ‘‘ lettered warrant.”’ 
I myself am satisfied of its sufficiency ; but since Gov. Pennoyer 
is not, I pass to his second objection. 

Tue Seconp Ossection.— Gov. Pennoyer here advances the 
novel proposition that Congress and not the courts, is, by the 
constitution, made the judge of the validity of its own acts. 
This I take to be wholly erroneous. Gov. Pennoyer might have 
spared himself the time and trouble involved in a search for 
‘the lettered warrant.’’ It is not needed. Sovereignty is in 
the people. The people have, in their constitution, made Con- 
gress their agent and, in that same instrument, limited its powers. 
An act in contravention of those powers is absolutely void, is no 
act at all, and has no more force than the act of an agent 
outside of his authority, or a by-law of a corporation made 
‘ultra vires.’ To disregard, and thereby declare void, an act 
of Congress which is deemed done outside of the powers given 
the body, would be not only the right but of the duty of the 
humblest court in the land. 

That such acts are void Gov. Pennoyer would perhaps grant; 
but he would have it that when a dispute arose as to the validity 
of an act, as determined by reference to the constitution, Con- 
gress itself is the proper tribunal to pass upon the question; no, 
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not even that, for he says that by the very act of voting a meas- 
ure through, it has passed upon its validity (since each member 
of the body has sworn to support the constitution), and that 
that decision is binding upon the other departments. If this be 
true, the constitution is entirely at the mercy of the legislative 
branch of the government, and Congress is a constitutional con- 
vention, sitting in perpetual session. I ask, with Gov. Pennoyer, 
**Is it reasonable to believe that the framers of the constitution 
really gave to the people such a government as that? ”’ 

A careful examination of authorities upon this point will, I 
think, put beyond question the invalidity of the claim that 
Congress has power to decide this matter; and upon these 
grounds: — 

First. It is a very generally recognized principle that a party 
interested is not a proper person to sit in judgment. In the 
case of a dispute as to the right of Congress to do a certain act, 
I presume that no one will deny that Congress is a party inter- 
ested. 

Second. The practice of such a theory would force every judge 
in the land to violate his oath to support the constitution and to 
make himself (if he would retain his seat) a tool for the work- 
ing of the will of Congress. This is so simple a proposition that 
any amplification of it would constitute an affront to the reader’s 
intelligence. 

Third. A law implies a tribunal. Every school-boy is taught 
that the four bodies of rule which exist in this country stand, 
in order of authority, thus: the Federal constution, the Federal 
laws; the State constitution, the State laws. Every school- 
boy is taught that when there is a conflict between any two of 
these, that first in the order mentioned must prevail. A legis- 
lature can only speak generally. When it speaks it is witha 
view to the application of its words, by the courts, to particular 
states of facts. The interpretation of laws is a judicial power 
in this and in every civilized country. To say that this isa 
creation of John Marshall is to compliment even John Marshall 
too highly. Gov. Pennoyer has evinced a desire to discover the 
sense of those who framed the constitution, on this point. 
Therefore, at the risk of being tiresome, I quote from a paper 
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of Hamilton’s: | ‘* There is no position which depends on clearer 
principles than that every act of a delegated authority, contrary 
to the tenor of the commission under which it is exercised, is 
void. No legislative act, therefore, contrary to the constitution 
can be valid. If it be said that the legislative body are them- 
selves the constitutional judges of their own powers and that the 
construction they put upon them is conclusive upon the other 
departments, it may be answered, that this cannot be the natural 
presumption when it is not to be collected from any particular 
provision of the constitution. It is not otherwise to be supposed 
that the constitution should intend to enable the representatives 
of the people to substitute their will to that of their constituents. 
It is far more rational to suppose that the courts were designed 
to be an intermediate body between the people and the legisla- 
ture, in order, among other things, to keep the latter within the 
limits assigned to their authority. The interpretation of the laws 
is the proper and peculiar province of the courts. A constitu- 
tion is in fact, and must be regarded by the judges, as a funda- 
mental law. It therefore belongs to them to ascertain its 
meaning, as well as the meaning of any particular act proceeding 
from the legislative body. If there should happen to be an irre- 
concilable difference between the two, that which has the superior 
obligation and validity ought, of course, to be preferred; or, 
in other words, the constitution ought to be preferred to the 
statute, the intention of the people to the intention of their 
agents.” 

In the absence of a provision in the constitution which says, 
** The question of the validity of acts of Congress shall be sub- 
mitted to the courts,’’ Gov. Pennoyer is perhaps entitled to his 
opinion that the framers of the constitution intended that, not 
the courts, but Congress should be the judge of the validity of 
its own acts. Such an opinion, it seems to me, disregards both 
the essential nature and oflice of a court, and the perpetuity of 
our constitution, as framed by the people. I again adopt Gov. 
Pennoyer’s question,— ‘‘Is it reasonable to believe that the 
framers of the constitution gave to the people such a govern- 
ment as that? ’’ 


1 Federalist, LXXVIIL. 
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~ Tae Tarrp Ossection.—I fail to find in the constitution any 
provision that Andrew Jackson shall be final interpreter of that 
instrument. Like Gov. Pennoyer, my search for ** the lettered 
warrant’ is vain. 

Tue Fourtsa anp Firra Opsections may profitably be con- 
sidered together. When Goy. Pennoyer wrote, it had doubtless 
slipped his memory for the moment, that Montesquieu, the 
arch-apostle of the doctrine of the separation of the three depart- 
ments of government, said, ‘* Of the three powers above men- 
tioned, the judiciary is next to nothing; ’’ and, with this in view, 
said further, ‘* There is no liberty, if the judicial power be not 
separated from the legislative and executive.’’! By this he 
meant, not that the other departments stood in danger of 
encroachments by the judicial, but just the contrary. The judi- 
cial power is weak; it is ‘* next to nothing,’ and every care 
should be taken to preserve it, unhurt by usurpations on the part 
of the legislative and executive. And yet Gov. Pennoyer would 
confound the legislative and judicial powers, by giving to Con- 
gress, not only the power to make laws, but, by passing upon 
their validity, to place their will above the willof the people, as 
expressed in the constitution. And now let us notice the only 
paragraph of this paper which really reaches the heart of the 
matter. I shall take it up sentence by sentence. 

‘* It is, however, the assumption of the court that the question 
as to whether a law is constitutional or not is a judicial one, and 
that therefore, of course, it has cognizance.’’ Agreed. ‘* This 
assumption is faulty, and therefore the conclusion is unsound.” 
I think we now have reasonable justification for the expectation 
that Gov. Pennoyer will go ahead and show us how and why the 
assumption is faulty. If he can do this, we will agree with him 
that the conclusion is unsound. 

‘*The declaration of what the law shall be is most unmistak- 
ably a legislative prerogative, and the court has no authority 
whatever to amend, modify, or annul the law, as so to do is to 
exercise legislative, and not judicial power.’’ Agreed. ‘ All 
legislative power was given to Congress, including the right to 
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lay and collect taxes, duties, imposts and excises.’’ As between 
the three departments of the Federal government, yes. It is 
one of the commonplaces of the study of our constitution that 
the powers of Congress are delegated powers. ‘‘ To declare, 
therefore, that taxes shall or shall not be laid, in the very lan- 
guage of the constitution itself, is a legislative power and belongs 
exclusively to Congress.’’ Agreed. ‘* The assumption of the 
court that it can interfere with the exclusive constitutional pre- 
rogutive of Congress to lay taxes, because in the opinion of 
a majority of its members, Congress has not strictly complied 
with the requirements of the constitution, has no more warrant 
in that instrument itself than would the assumption of Congress 
have, that it had a right to interfere with the decision of the 
court in cases where a majority of Congress might deem that the 
court has disregarded the constitution.”’ To speak of an act 
which does not comply with constitutional requirements, as the 
exercise of a ‘* constitutional prerogative,’’ when the very mean- 
ing of the word ‘ constitutional’’ is that whatever act it 
describes does comply with all constitutional requirements, is a 
contradiction in terms which means nothing and proves nothing. 
“The claim by the court that the laying of taxes can be 
regarded as a judicial question is entirely without any warrant 
in the constitution, and hence its right to interfere is absolutely 
baseless.’”’ The court has never made any such claim, within 
the knowledge of the present writer. ‘* The power to lay taxes 
is an undoubted and exclusive legislative prerogative and no 
such prerogative, either original or appellate, was given to the 
Supreme Court.’’ Agreed. 

Has Gov. Pennoyer sustained his claim? At the outset he 
proposed to show us how the assumption of the court is faulty 
in that (in his opinion), the question is not a judicial one. 
After taking us through a course of childishly vicious reasoning, 
he flatters himself that he can make us accept the proposition, 
that ‘* the laying of taxes ’’ is not a judicial question, as equiv- 
alent to the one with which he started, and which he has so 
utterly failed to prove, namely, that ‘‘ the question whether the 
law is constitutional’’ is not a judicial one. The court has 
never presumed to say what the law shall be, meaning by ‘‘ law’”’ 
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an enactment which complies with all constitutional require- 
ments (and nothing else is law); but it does presume to say 
what the law is. For this purpose have courts ever existed, and 
for none other. 

Governor Pennoyer thinks the court fully as liable to err in 
the decision of a case of this kind, as Congress. If this were 
true, it would only be fresh proof of the truth of that time. 
honored remark which describes error as an essentially human 
characteristic. It would not help us to a better form of govern- 
ment; since Gov. Pennoyer does not tell us that Congress is 
less liable to err than the court. As interesting and instructive 
with reference to this matter, both in general and with regard 
to the particular case presented by our own government, I quote 
the following from Sir Henry Summer Maine’s paper on ‘ The 
Constitution of the United States.””! Speaking of ‘‘ the duty 
of annulling such usurpations,’’ which ‘‘is confined by the 
third article of the constitution of the Supreme Court and to 
such inferior courts as Congress may from time to time ordain 
and establish,’’ he says: — 


There were, however, other practices of their English kinsmen which must 
have led the framers of the American constitution to the same conclusion. 
They must have been keenly alive to the inconvenience of discussing questions 
of constitutional law in legislative assemblies. The debates in both houses of 
Parliament, from the accession of George III. to the recognition of American 
Independence, are astonishingly unlike those of the present day in one par- 
ticular— they turn to a surprising extent on law, and specially on constitu- 
tionallaw. * * * These are the true causes of the unsatisfactory condition 


of English constitutional law, and of its many grave and dangerous uncer- 
tainties. 


The whole passage is very instructive, but is too long to quote 
in full. When Montesquieu and his disciples contended for the 
independence of the three governmental departments, they did 
not mean that they should know nothing of one another; that 
the government of our country, for example, could be most 
successfully administered with the White House and the houses 
of Congress at the two poles, and the Supreme Court holding 
its sittings in the palace of the Khan Kublai at Xanadu. 


1 Page 217, et seq. 
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Tue Sixtu Opsection.— While it is my belief that Gov. 
Pennoyer will never behold more than the first act of the 
‘‘ Great National Comedy,” I cannot but agree with him that it 
is within the compass of that which is possible. This adds, 
however, no strength to his position, being simply an acknow]- 
edgment from a new quarter of the truth that human schemes 
for the government of people, as for all other things, are not 
flawless. If the existence of a legislative body which may work 
its own will, subject only to the right of revolution in the 
people, is a lesser evil than the infinitely remote chance of a 
willful disregard of our constitutional rights by the courts, con- 
tinued in the face of repeated impeachments, undoubtedly the 
constitution framers made a mistake. 

Tue SeventH Ossection. —Gov. Pennoyer regards ‘‘ the 
consequences of its meddlesome interference ’’ as *‘ disastrous 
to the welfare of the country.’’ Of course, this proves nothing. 
If true, it would be merely reason for amendment of the con- 
stitution. For the opinions of other distinguished gentlemen 
which are at variance with his, I refer to Maine’s paper, already 
noted, to the Federalist and quote the following from Mr. 
Bryce: — 


It is never the less true that there is no part of the American system which 
reflects more credit on its authors, or has worked betterin practice. It has had 
the advantage of relegating questions, not only intricate and delicate, but 
peculiarly liable to excite political passions, to the cool, dry atmosphere of 
judicial determination. The rvlations of the central Federal power to the 
States, and the amount of authority which Congress and the President are 
respectively entitled to exercise, have been the most permanently grave ques- 
tions in American History, with which nearly every other political problem has 
become entangled. If they had been left to be settled by Congress, itself an 
interested party, or by any dealings between Congress and the State legislatures, 
the dangers of a conflict would have been extreme, and instead of one civil war 
there might have been several. 

By leaving constitutional questions to be settled by the courts of law another 
advantage was incidentally secured. The court does not go to meet the ques- 
tion; it waits for the question to come to it. * * * This method has the 
merit of not hurrying a question on, but leaving it to arise of itself. Fulllegal 
argument on both sides is secured by the private interests which the parties 
have in setting forth their contention; the decision when pronounced since it 
appears to be, as in fact it is, primarily a decision upon private rights, obtains 
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that respect and moral support which a private plaintiff or defendant establish. 
ing his legal right, is entitled to from law-abiding citizens. A State might be 
provoked to resistance if it saw, as soon as it had passed a statute, the Federal 
government inviting the Supreme Court to declare that statute invalid. 


Laron ALLEN. 
LOUISVILLE, Ky. 


A REPLY TO THE FOREGOING. 


There is in the foregoing article really only one point that 
needs an answer. The complaint that I did not fully establish 
my assertion that the question as to whether or not a lawis 
constitutional, is not a judicial question, may be a just complaint, 
and if so, [ will now make good my assertion. The question as 
to the constitutionality of a law under our written constitution 
is a legislative and not a judicial question. Section 3 of Article 
6 of the Federal constitution provides that ‘*‘ The Senators and 
representatives before mentioned, and the members of the 
several State legislatures and all executive and judicial efficers, 
both of the United States and of the several States, shall be 
bound by oath or affirmation to support this constitution.” 
Under that provision of the constitution it becomes the solemn 
and imperative duty of the members of Congress, in obedience 
to their oath of office, to pass upon the constitutionality of every 
measure brought before the two houses. The question, there- 
fore, is most necessarily a legislative question to be considered 
and determined by the members of Congress in the discharge of 
their sworn duty under their oath of office. The question as to 
what the law is, is a judicial question, but the question as to 
what the law should or should not be, in order to conform to the 
constitution, is most unmistakably a legislative question. This 
is my answer to that complaint. 

Mr. Allen quotes Section 2 of Article 6, which provides that 
** The judicial power shall extend to all cases in law and equity 
arising under the constitution, the laws of the United States and 
treaties made or which shall be made under this authority,”’ as 
proof that the Supreme Court has authority to pass upon the 
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constitutionality of a law and declare it void, if in its judgment 
unconstitutional. But that section contains no such proof. 
There was, indeed, an active and persistent minority in the Con- 
stitutional Convention which desired to clothe the judges with 
such power, but it was foiled in every attempt. Three different 
times the effort was made to confer upon the court, or a con- 
venient number of the judges, equally with the President, a 
veto power upon the laws of Congress. 

On Monday, June 4th, 1787, the following proceedings were 
had: ‘*On the questioa on Mr. Gerry’s motion, which gave 
the executive alone, without the judiciary, the revisionary con- 
trol on the laws, unless overruled by two-thirds of each 
branch.’”’ Ayes, 8 States; nays, 2 States. It was moved by Mr. 
Wilson, seconded by Mr. Madison, that the following amend- 
ment be made to the last resolution; after the words ** national 
executive’’ to add ‘* and a convenient number of the national 
judiciary.”” The consideration was postponed until Wednesday.! 

On Wednesday, June 6th, Mr. Wilson moved to reconsider 
the vote excluding the judiciary from a share in the revision of 
laws and to add after ‘* national executive ’’ the words ‘* with 
a convenient number of the national judiciary,’ remarking the 
expediency of re-enforcing the executive with the influence of 
that department. Mr. Madison seconded the motion. Mr. 
Pinckney was opposed to the introduction of the judges into the 
business. On the question of joining the judges to the execu- 
tive in the revisionary matter: Ayes, 3 States; nays, 8 States.? 

On July 21st, Mr. Wilson moved, as an amendment to the 
10th resolution, ‘* that the Supreme National Judiciary should 
be associated with the executive in the revisionary power.’’ Mr. 
Madison seconded the motion. Mr. Gorham said: ‘‘ The judges 
in England have no such additional provision for their defense; 
yet their jurisdiction is not invaded.’’ Mr. Gerry said: * It 
was establishing an improper coalition between the executive 
and judiciary departments. It was making statesmen of the 
judges, and setting them up as the guardians of the rights of 
the people. He relied, for his part, on the representatives of 
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the people as the guardians of their rights and interests. It was 
making the expositors of the laws the legislators, which ought 
never to be done.’’ Yeas, 3; nays, 4. Pennsylvania, Georgia 
divided, New Jersey not voting.1| On August 15th Mr. Madison 
moved the following amendment of Article 6, Section 13; 
** Every bill which shall have passed the two Houses shall, before 
it becomes a law, be severally presented to the President of the 
United States and to the Judges of the Supreme Court for the 
revision of each. If upon such revision, they shall approve it, 
they shall respectively signify their approbation by signing it; 
but if upon such revision, it shall appear improper to either or 
both to be passed into a law, it shall be returned, with the objec- 
tions against it to that House in which it shall have originated, 
who shall enter the objections at large on their journal, and 
proceed to reconsider the bill; but if, after such reconsidera- 
tion, two-thirds of that House, where either the President or a 
majority of the Judges shall object, or three-fourths where both 
shall object, shall agree to pass it, it shall, together with the 
objections, be sent to the other House; by which it shall like- 
wise be reconsidered, and if approved by two-thirds or three- 


fourths of the other House, as the case may be, it shall become 


alaw.’’ Mr. Wilson seconded the motion. Ayes, 3; nays, 8.? 

After the vote some discussion was had, during which Mr. 
Wilson said: ‘* After the destruction of the king in Great Britain, 
amore pure and unmixed tyranny sprang up in Parliament, 
than had been exercised by the monarch. He insisted that we 
had not guarded against the danger on this side by a sufficient 
defensive power, either to the executive or judiciary depart- 
ment.’’ I have thus shown the futility of the three efforts, 
made in the constitutional convention, to give the Supreme 
Court the power to negative laws of Congress. 

As was shown in my former article,* the committee of five to 
whom, on the 26th day of July, were submitted certain resolu- 
tions embodying the views of the convention, made their report 
on August 6th in the form of a draft of a constitution. Section 
3 of Article 11 reads as follows: ‘* The jurisdiction of the 
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Supreme Court shall extend to all cases arising under laws 
passed by the legislature of the United States,’’ etc. On August 
27th when this article was under discussion, Dr. Johnson 
moved to insert the words, ‘‘ this constitution,’’ before the word, 
‘‘Jaws.’” Mr. Madison doubted whether ‘ it was not going too 
far to extend the jurisdiction of the court generally to cases aris- 
ing under the constitution, and whether it ought not to be limited 
to cases of a judiciary nature. The right of expounding the 
constitution in cases not of this nature, ought not to be given to 
that department.’” The motion of Dr. Johnson ‘‘ was agreed to 
nem con., it being generally supposed that the jurisdiction given 
was constructively limited to cases of a judiciary nature.’’ This 
was all the discussion, probably not occupying over five minutes, 
that was had in regard to the introduction of the words ‘the 
constitution ’’ in the section regarding the jurisdiction of the 
Supreme Court by that body of men which had three different 
times successfully opposed the effort to give the Supreme Court 
a negative on the laws of Congress. Is it reasonable to suppose 
that they thereby, unanimously and without discussion, intended 
to confer a power that they had repeatedly refused to grant? 
And yet, the introduction of that phrase, has been the sole peg 
on which the Supreme Court has hung its claim to negative 
laws of Congress, although the framers of the constitution con- 
sented to the introduction of that phrase with the general under- 
standing that ‘‘ the jurisdiction given was constructively limited 
to cases of a judiciary nature.’? The leading members of the 
constitutional convention were good common-law lawyers, and 
when they understood that the ‘jurisdiction of the court,’’ 
even after inserting the words, ‘‘ the constitution,’’ was limited 
to cases of a judiciary nature,”’ we are assured, by consulting 
Blackstone, that such “jurisdiction ’’ was not broad enough to 
include the nullification of the laws of the legislature. That 
eminent expounder of the common law,! thus refers to the 
jurisdiction of courts regarding the acts of the legislature: 
‘Lastly, acts of Parliament that are impossible to be 
performed are of no validity; and if there arise out of 


! Blackstone, Vol. 1, page 91. 
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them collaterally any absurd consequences, manifestly con- 
tradictory to common reason, they are, with regard to those 
collateral consequences, void. I lay down the rule with these 
restrictions: though I know it is generally laid down more 
largely, that Acts of Parliament contrary to reason are void, 
But if that Parliament will positively enact a thing to be done, 
which is unreasonable, I know of no power in the ordinary 
form of the constitution that is vested with authority to control 
it; and the example usually alleged in support of this sense of 
the rule do none of them prove, that where the main object of 
the statute is unreasonable, the judges are at liberty to reject it; 
for that were to set the judicial power above that of the legisla- 
ture, which would be subversive of all government. But where 
some collateral matter arises, out of the general word, and hap- 
pens to be unreasonable, there the judges are in decency to con- 
clude that this consequence was not foreseen by the Parliament 
and therefore they are at liberty to expound the statute by 
equity, and only quoad hoc disregard it.”’ 

Thus we see that the * jurisdiction’’ of the common-law 
courts, which was the ‘‘ jurisdiction ’’ referred to by the framers 
of the constitution, was not broad enough to justify the Supreme 
Court in nullifying an act of the legislature. 

Mr. Allen in contravention of my former article quotes several 
authorities, but it will be noticed that he does not quote the con- 
stitution itself or the opinion of any person who participated in 
the Constitutional Convention except Mr. Hamilton, and he is 
not a good authority at all. He was the one off ox in the whole 
convention, always going ‘* gee’’ when the rest came ‘* haw.” 
He was not at all in sympathy with the real framers of the con- 
stitution. His plan of government proposed that the senators 
and the President should be elected for life, the President to 
have a negative on all laws; the power of impeachment to be 
given to the judges, placing it in their power to impeach 
Governors, senators and all officers of the United States; and 
giving to the Governors of the States a negative on the laws of 
the States, which Governors were to be appointed by the general 


‘government. He was not at all in harmony with the majority 


of the convention, and is therefore no fit interpreter of its 
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deliberations and conclusions. In regard to the soundness of 
Mr. Hamilton’s opinion on constitutional law, we have the clear 
statement of one of the real framers of that instrument, James 
Madison. In a letter from N. P. Trist to Martin Van Buren, of 
date May 31st, 1857, he writes that, on a visit to Mr. Madison 
during the latter years of the ex-President’s life, he apprised 
him of a rumor that, in a forthcoming life of Mr. Hamilton by 
one of his sons, the authenticity of Mr. Madison’s report of 
Col. Hamilton’s speech in the Federal convention was to be 
denied, and that Mr. Madison was to be represented as having 
abandoned Mr. Hamilton. . After a look of surprise and a silence 
for some moments Mr. Madison said: ‘* Sorry to hear it. I 
abandoned Col. Hamilton, or Col. Hamilton abandoned me, in a 
word we parted, upon its plainly becoming his purpose and 
endeavor to administer the government into a thing totally dif- 
ferent from what he and I both knew perfectly well had been 
understood and intended by the convention which framed it and 
by the people in adopting it.’”” Mr. Allen may consider Col. 
Hamilton good authority on constitutional law, but I cannot. 

I, however, thank Mr. Allen for introducing Col. Hamilton 
into this discussion, as such an introduction quite naturally leads 
up to the causes which led to the usurpation of power by the 
Federal courts, not granted to it by the constitution. The 
framers of the constitution refused by direct vote to give the 
national legislature a negative on the laws of a State.! Is it, 
therefore, reasonable to suppose that they ever intended, with- 
out even expressing it, to give the Supreme Court such a nega- 
tive, thus conferring on a judicial body legislative functions, for 
in the very nature of things does it not require a legislative 
power to undo what a legislative power has done? The framers 
of the constitution did not accord with Mr. Hamilton in his wish 
for a consolidated government. They established the constitu- 
tion of the United States ‘‘in order to form a more perfect 
union ”’ of the several States, as its preamble expressly declares. 
In the conventions of the several States, called to ratify 
it, the same fear predominated. And the first Congress 
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ussembled under the constitution, because, as stated in the 
preamble to the proposed amendment, ‘*the conventions of 
a certain number of the States having, at the time of 
their adopting of the constitution, expresseda desire, jn 
order to prevent musconstruction or abuse of its power, 
that further declaratory and restrictive clauses should be added,”’ 
proposed ten amendments, all restrictive of the power of the 
Federal government, which amendments were promptly ratified 
by the several States. And yet, strange to say, that very Con- 
gress passed ** An Act to establish the Judicial Courts of the 
United States,’”’ the 25th Section of which conferred upon the 
Supreme Court a power which the constitution did not give, of 
supervising State laws and State courts. ‘* The Section bears the 
impress of his [Hamilton’s] mind, and if not the work of his 
pen was beyond all doubt the result of his suggestions. Hamil- 
ton was not a member there, but we have seen that he made 
speeches in Congress through another, and I have no doubt that, 
if the truth was known, but few things were said or done on one 
side, in either branch of that body, of which he did not make a 
part in some form.’’! It was, however, reserved for another Fed- 
eralist, John Marshall, to carry into execution, the plans laid by 
Alexander Hamilton, of placing the control of government 
beyond the control of the people. In the case of Marbury v. 
Madison,’ the foundation of a government was laid, entirely 
different from that which was laid by the framers of the consti- 
tution. With sophistical reasoning which may perhaps have 
been equaled, but which certainly was never excelled, Chief 
Justice Marshall educed a thesis changing our constitutional form 
of government in to a judicial oligarchy, with such adroitness and 
exploitation as to win the sanction of the thoughtless, many of 
whom still believe that it is a true interpretation of our consti- 
tution. There is one thing remarkable about that case. The 
only point decided by the court was whether the Supreme Court 
could authorize the mandamus asked for. It decided that it 
could not. That was the only decision. The discussion in 
regard to the power of the court to nullify an act of Congress 


' Van Buren’s Political Parties in the United States, 294. 2 1 Cranch, 185. 
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was therefore mere obiter dictum. There is another thing still 
more remarkable. In laying down the doctrine that the court 
had power to negative laws, it had no precedents or constitu- 
tional grants whatever to refer to. It could find authority 
neither in the constitution nor in the common law. It was com- 
pelled to go outside the constitution to find authority for keep- 
ing Congress inside the constitution, and its only recourse there- 
fore was sophistication. It was quite successful. Assuming 
the power which the constitution never conferred, of nullifying 
the laws of Congress, it has completely changed our form of 
government. It is, however, within the power of Congress, by 
the exercise of its constitutional prerogative of impeachment, to 
restore our government again to its constitutional basis; and 
unless it does so exercise that prerogative, will not Congress be 
both unmindful of the constitution and unfaithful to the 
people? 

I will close this reply with the following brief extract from 
the recent very able work on ‘* Political Science and Compara- 
tive Constitutional Law,’’ by Prof. Burgess, of Columbia 
College 

‘¢ There is no provision in the constitution of the United States 
any more than in the constitutions of these other States [Eng- 
land, France and Germany] which clothes the judiciary with 
power to declare an act of the legislature generally null and void, 
on account of its repugnance to the constitution, or on any other 
account. * * * I do not hesitate to call the governmental 
system of the United States the aristocracy of the robe; and I do 
not hesitate to pronounce this the truest aristocracy for the pur- 
poses of government which the world has yet produced.” 3 

Is not the time now fully ripe, when Congresss by the im- 
peachment of the nullifying judges of the Supreme Court and 
the enforcement of its revenue laws, should fully vindicate its 
constitutional prerogatives, overthrow ‘the aristocracy of the 
robe’’ and restore the government, as bequeathed to us by its 


venerated framers? 
SYLVESTER PENNOYER. 
PORTLAND, OREGON. 


1 Political Science and Constitutional Law, Vol. 2, pages 364-6, 
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FEDERAL JURISDICTION IN CASE OF CORPORATIONS; 
PROPOSED ACT OF CONGRESS TO RESTORE THE 
EARLY RULE ON THIS SUBJECT. 


I. Reasons or Previous Non-acTIOn ON THIS SuBJECT., — 
In his address before the American Bar Association, published 
in our last issue, Mr. Circuit Judge Taft, of the Sixth Federal 
Circuit, in defending the seizure of jurisdiction made by the 
Supreme Court of the United States over corporations in the 
year 1844, in the case of Louisville dc. R. Co. vy. Letson,' in 
which, reversing its former interpretation followed for near fifty 
years, it held that a corporation aggregate is a ‘¢ citizen ’’ within 
the meaning of the Constitution and the Judiciary Act, for the 
purposes of Federal jurisdiction, — called attention to the fact 
that this interpretation has been acquiesced in for fifty years, 
during all which time it was in the power of Congress to 
reverse or modify it. He said: ‘* Moreover, the people of the 
United States for fifty years have acquiesced in this holding. 
In the last half century it has always been within the power of 
Congress, by two lines of legislation to reverse it; and although, 
during that period, the party of strict construction and States’ 
rights was for years in control of Congress, and the Judiciary 
Act was four times substantially amended, the decisions remained 
the law of the land.” ? We have on several occasions offered our 
view of the reasons why this unfaithful interpretation of the con- 
stitution has never been reversed by Congress. Those reasons 
are, in our opinion, chiefly the following: 1. The rule was estab- 


| lished in the beginning of the era of railroad building, in the 


case of a railroad company, at atime when public opinion ran 
strongly in favor of railroad companies and railroad enterprises. 
2. The decision, like the Dartmouth College decision, and all 
the Federal court decisions which are distinctly in favor of cor- 
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porations and against the rights of the States and the segregated 
people, had behind it money, power and respectability. 3. At 
the time when it was rendered there was no independent and 
influential legal journal to challenge it; and the bar, always pur- 
suing theréle of courtiers towards the judicial courts, made no 
protest against it. 4. When it was rendered, it was the habit 
to grant charters for the most part by special acts of legislation, 
and such charters were in general sought only for the purpose 
of creating corporations to carry on enterprises which could not 
be conveniently carried on by partnerships or by private individ- 
uals. It had not become the fashion then, as it has now, to 
incorporate every species of, business, even farming and retail 
merchandising. 5. At that day the ‘‘ tramp corporation ’’ was 
substantially unknown. The device of a collection of persons 
living in New York, organizing a corporation under the laws of 
New Jersey for the sole purpose of doing business in New York, 
thereby escaping the jurisdiction of the courts of the State of 
New York in all important controversies, had not been invented ; 
but now it is the rule, rather than the exception, for men de- 
siring to do business under a corporate organization in a particu- 
lar State, to incorporate themselves under the laws of some 
other State. The practical evils which this seizure of jurisdic- 
tion has produced were therefore not foreseen by the judges and 
lawyers of that day. 6. Before there had been time to draw 
public attention seriously to it, the slavery agitation became 
flagrant, and the Civil War followed; and with the success of 
the Northern arms came a strong feeling in favor of strengthen- 
ing the national authority, and extending, rather than contracting, 
the jurisdiction of the national courts. While that feeling. re- 
mained predominant, no movement in Congress in favor of 
correcting the evil would have been practicable. It has now 
been a generation since the last echoes of the Civil War died 
away, and we are able to take a more sedate view of questions 
the solution of which was formerly influenced by the feelings 
engendered by that war. While there is no disposition on the 
part of any one to reverse any of the substantial results of that 
conflict, we are no longer frightened at the proposition of reduc- 
ing the jurisdiction of the courts of the United States, in respect 
VOL. XXIX. 55 
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of corporations, to what it plainly was under the Constitution 
and the Judiciary Act, — in other words, of bringing it back to 
the place where our fathers left it. 

Il. Text or tHe or Mr. Tucker on tuts Supsecr.— 
More than a year before Mr. Circuit Judge Taft delivered the 
address to which we have alluded, defending, among other acts 
of the Federal Judiciary, this usurpation,— namely, on the 2d of 
April, 1894, —a bill had been introduced in the House of Repre- 
sentatives by Hon. St. George Tucker, of Virginia, at the request 
of Hon. Alfred Russell, of Michigan, and other eminent lawyers 
and judges,' by which it is proposed to enact briefly as follows: ~ 


That the first section of an Act entitled ‘‘An act to amend the Act of 
Congress approved March third, eighteen hundred and seventy-five, 
entitled ‘An Act to determine the jurisdiction of circuit courts of the 
United States, and to regulate the removal of causes from the State 
courts, and for other purposes,’ and to further regulate the jurisdic- 
tion of circuit courts of the United States, and for other purposes,” 
approved March third, eighteen hundred and eighty-seven, which Act 
was corrected by an Act approved August thirteenth, eighteen hundred 
and eighty-eight, entitled ‘‘ An act to correct the enrollment of an Act 
approved March third, eighteen hundred and eighty-seven,’’ be, and 
the same hereby is, amended by striking out the words ‘‘ if such instru- 
ment be payable to bearer and be not made by any corporation ”’ in 
said section; and that said first section be, and hereby is, further 
amended by adding, at the end of said section, the following words: 
‘¢ And where the jurisdiction is founded only on the fact that the action 
or suit is between citizens of different States, corporations shall not be 
deemed citizens of the State which creates them, nor be treated as such 
for the purposes of jurisdiction; nor, in suits by or against corpora- 
tions, in the corporate name, founded as aforesaid, shall jurisdiction 
exist upon a presumption that the suit is by or against citizens of the 
State which creates the corporate body, but averment and evidence that 
all the members of the corporation are citizens of said States shall be 
required in order to give jurisdiction. 


III. Vrews or Mr. Circurir JupGe CALDWELL ON THIS SuB- 
sect.— Notwithstanding the fact that Mr. Circuit Judge Taft 


1 House Bill 6528, entitled “A Bill so as to Abrogate Federal Jurisdic- 
to Amend the Jurisdiction Act of 1887 tion over State Corporations.”’ 
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was pleased to single out the editor of the Amertcan Law Re- 
view for arraignment, as being the head and front of the offend- 
ing against the Federal courts,! it is satisfactory to know that 
there is at least one Federal circuit judge who does not concur in 
ihe views of Mr. Circuit Judge Taft upon the question now 
under consideration. The judge now referred to hus always 
been attached to the political party to which Mr. Circuit Judge 
Taft and his lamented father have been attached, and to which 
the writer of this article has been attached all his life. The 
judge referred to rode at the head of a brigade of cavalry 
in defense of the integrity of the Union, when Mr. Circuit 
Judge Taft was little more than a twaddling infant. The judge 
referred to has enjoyed an experience of more than thirty years 
upon the Federal bench, having ascended that bench while the 
Civil War was yet flagrant. He is therefore possibly in as good ° 
a position, by reason of his experience, to have an opinion on 
this subject, which is worth attention, as Mr. Circuit Judge Taft 
is. We allude to Mr. Circuit Judge Henry Clay Caldwell, Presi- 
dent of the United States Circuit Court of Appeals for the Eighth 
Circuit. The views of this eminent lawyer and judge upon this 
question of Federal jurisdiction being known in a general way, 
Mr. Russell wrote to him, soliciting from him a letter to Mr. 
Tucker in support of the bill which the latter introduced and 
which is above set out, and received a reply from which we make 
the following extract : — 


I am heartily in accord with your views on the subject of jurisdiction 
of the Federal courts in cases to which corporations are parties. 
Before I received your letter I had written to Mr. Terry, the member 
of Congress from my district, and amember of the Judiciary Committee, 
on the subject. I stated to Mr. Terry, in substance, what is contained 
in my letter to Mr. Tucker, a copy of which I herewith enclose. No 
Circuit in the Union suffers so much from this abuse as the Eighth. I 
trust that you may be able to induce Congress, by some appropriate 
legislation, to get rid of the bad effect of that extraordinary rule of the 
Supreme Court, which is daily taken advantage of to perpetrate the 
most flagrant frauds on the jurisdiction of the Federal courts, by thrust- 
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ing into these courts a large volume of litigation which rightly, under 
the constitution, belongs to the State courts. 

Yours truly, 
Henry C. CaLpwe.t. 


Mr. Cireuit Judge Caldwell at the same time inclosed to Mr, 
Russell a copy of a letter which he had sent to Mr. Tucker, 
which letter we print entire :— 


Eicuta 
Hon. H. St. George Tucker, Littte Rock, April 12, 1894, 
Washington, D. C. 

Dear Sir:— At the suggestion of Mr. Russell, of Detroit, I write to 
say I favor any bill that will withdraw from the Federal courts the 
jurisdiction over a large class of cases to which it should never have 
been extended. 

1. The jurisdiction assumed in all cases where a Federal corpora- 
tion is a party, simply because the corporation is chartered by an act 
of Congress, should be withdrawn. Let me illustrate the injustice and 
partiality of the present rule. The Union Pacific Railway Company 
and tl: Northern Pacific Railroad Company are Federal corporations. 
All suits in which these corporations are plaintiffs are brought in the 
Federal courts, and suits brought against them in the State courts, are 
removed into the Federal courts. If beaten in the Circuit Court, they 
appeal to the Circuit Court of Appeals, and if beaten there, they appeal 
to the Supreme Court of the United States. It commonly takes from 
four to six years to get a final adjudication against one of the com- 
panies. They have the right to appeal from the judgment of the 
Circuit Court of Appeals to the Supreme Court — a right not enjoyed 
by natural persons or any other corporation not chartered by 
Congress. 

The litigation of these two Federal corporations constitutes a con- 
siderable portion of the business of the Federal courts in this Circuit — 
nearly or quite one-fourth. It is rare that one of these cases involves 
a Federal question. They usually relate to personal injuries and such 
like causes of action. The docket of the Circuit Court of Appeals is 
full of such cases, and nearly every judgment against the companies 
which is affirmed in that court for one thousand dollars, or over, is 
appealed to the Supreme Court. 

In my judgment, the two corporations named, as well as all other 
Federal corporations, should be placed on the footing of national banks, 
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so far as relates to the jurisdiction of Federal courts; and to that 
end an act should be passed declaring that, for purposes of jurisdiction 
in the Federal courts, they should be deemed ‘to be citizens of each 
and every State through which their road runs, or in which they 
keep an office, or carry on, or conduct any part of their corporate 
business. 

The effect of such an act would be to place all Federal corporations, 
for jurisdictional purposes, on the footing of domestic corporations of 
each State where they cafry on their corporate business, and where, 
confessedly they ought to be placed. Undoubtedly the two railroad 
corporations mentioned should be placed upon this footing. The 
discrimination in their favor is shocking to one’s sense of justice. 

I also think that corporations chartered under the laws of the States, 
should, for the purposes of jurisdiction in the Federal courts, be 
declared to be citizens in each and every State in which they have an 
office, or in which they carry on, or conduct any part of their corporate 
business. ‘This would be one mode of abrogating the curious rule of 
the Supreme Court. ‘There are, doubtless, other and better modes of 
doing it. Certain it is, it ought to be done by some appropriate act. 
Of course, there will be violent opposition to such an act. I want to 
suggest that if an act cannot be passed as broad as suggested, whether 
you cannot secure one which will go to the extent of declaring that a 
corporation which does not keep and maintain its general oflice, and in 
good faith carry on all or a material part of its corporate business in 
the State of its creation, shall not be deemed a citizen of that State for 
the purpose of conferring jurisdiction on the Federal courts in other 
States. There are hundreds of corporations in this country to-day 
which never perform a single corporate act in the State of their creation, 
except to pay the Secretary of State the fees for a certified copy of their 
charter. The sole object of the creation of such corporations is to 
avoid the jurisdiction of the State courts in the States where they do 
business. To illustrate. There is the Southern Pacific Railroad; it is 
a Kentucky corporation. It bas not now, and never had, an inch of 
road or a dime’s worth of property in that State, and it never expected 
or intended to have. The object was to use its technical citizenship 
(under the decisions of the Supreme Court) in Kentucky, to escape the 
jurisdiction in the State courts in the States in which it carried on its 
business. 

It has come to be the common practice for persons who want to en- 
gage in any kind of business to incorporate themselves under the laws 
of some State in which they do not reside, and do not expect todo any 
business. The details of this fraud upon the Federal jurisdiction would 
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be very interesting, but in the limits of a letter, 1 can do no more than 
hint at it. 

Illinois, New Jersey and Connecticut corporations do nearly all the 
mining, furnish all the water to towns and cities, do most of the manu- 
facturing and insurance, and sell most of the goods in this Circuit. 
Every one of these corporations, including railroads, ought to be subject 
to the jurisdiction of the State courts in which they do business, and 
only have the right enjoyed by natural persons of coming into the 
Federal courts when the case involved a Federal question. 

If these frauds — I use that term advisedly — on the jurisdiction of 
the Federal courts had been exposed, and these corporations made to 
answer in the State courts of the States in which they conduct their 
corporate business, in all suits except those involving Federal questions, 
there never would have been any necessity to create the Circuit Court 
of Appeals. . 

I herewith enclose an opinion of the United States Circuit Court of 
Appeals for this circuit, in which reference is made to the class of cor- 
porations chartered for the sole purpose of evading the jurisdiction of 
the State courts. See page four of the opinion. 

Yours truly, 
Henry C. 


IV. Fourtuer Views on THis SussEct.— There are many 
young lawyers who are coming to the front in our political life, 
and even in our legislative councils, who possess more energy for 
any work of reform than old lawyers possess, and yet who may 
not have a very clear understanding of this question of jurisdic- 
tion. We therefore propose, for their benefit, and with the hope 
of securing their aid in placing it, where the constitution and 
the original Judiciary Act placed it, to restate in the following 
paragraphs the Federal doctrine on this subject and the changes 
which have taken place in that doctrine, together with our views 
of the impropriety of those changes. Ina future article we 
hope to show the manner in which the Federal judges have 
seized jurisdiction under unfaithful interpretations of the Removal 
Acts. In that connection we shall show that they have even 
construed the word ‘* he’’ as including a corporation aggregate. 
In still another, we shall show the manner in which the Supreme 
Court of the United States has bungled the question of the 
‘*inhabitancy ’’ of corporations under the amendment of 1887 
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of the Judiciary Act, and the disadvantage at which its present 
rule has placed individual citizens in litigating with corporations 
in the Federal courts. We shall make it appear, for example, 
that if a partnership doing business in St. Louis is composed of 
nine members who live in Missouri, and one member who lives 
in Illinois, it cannot, unless a Federal question is involved, bring 
an action in a Federal court either in Missouri or in Illinois; 
but that, if it procures itself to be incorporated under the laws 
of Illinois it becomes a fictitious ** citizen’’ of Illinois, so that 
it can bring actions in Missouri against citizens of Missouri, 
where a given amount is involved, in the courts of the United 
States, and remove to those courts like actions brought against 
it by citizens of Missouri. We shall also show that, under the 
recent doctrine of the Supreme Court of the United States in 
regard to the ‘‘ inhabitancy ’’ of corporations, it is conclusively 
presumed to be an inhabitant of the State of Illinois, although 
in point of fact it isaninhabitant and resident of Missouri, and does 
all its business there; so that it cannot be sued in Missouri where it 
does business and where it makes, takes, and breaks contracts, 
by any one in a Federal court sitting in Missouri, even upon a con- 
tract which it has made and broken in that State, the State of its 
actual domicile. Briefly stated, it is the purpose of the bill 
introduced by Mr. Tucker to place business corporations, in 
respect of Federal jurisdiction, exactly where the present Federal 
law places business partnerships — to put them in no better and 
in no worse position; and to place them exactly where they 
stood under the doctrine of the Supreme Court of the United 
States from the foundation of our Government down to the 
year 1844, 

VY. Earty DocrrinE THAT A CoRPORATION WAS NOT A CiTI- 
zEN,’’ UNDER FEDERAL CONSTITUTION AND JupiIctaRY Act.—The 
constitution of the United States provides that the judicial power 
of the United States shall extend to all controversies between 
citizens of different States.1_ Under this provision, the eleventh 
section of the Judiciary Act of 1789 detined the jurisdiction of 
Circuit Courts of the United States to be a jurisdiction existing 


1 Const. U. S., art. 3, § 2. 
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in suits ‘* between a citizen of the State where the suit is brought, 
and a citizen of another State.’’ It was early decided that 
corporation, as such, could not be a ‘ citizen ’’ within the mean- 
ing of the Federal constitution. At the same time, the conces- 
sion was made that corporations might litigate in the Federal 
courts when, as between the opposing party and the members of 
the corporation, there was the requisite diversity of citizenship,! 
Chief Justice Marshall said: ‘* That invisible, intangible, and 
artificial being, that mere legal entity, a corporation aggregate, 
is certainly not a citizen; and consequently, cannot sue or be 
sued in the courts of the United States, unless the rights of 
members, in this respect, can be exercised in their corporate 
name. If the corporation be considered as a mere faculty, and 
not as a company of individuals, who in transacting their joint 
concerns, may use a legal name, they must be excluded from the 
courts of the Union.”’? Under the rule as thus established, the 
members of the corporation suing or sued in the corporate name, 
were regarded as joint plaintiff's or defendants, and subject to 
the rule established in an earlier case, that where there are two 
or more joint plaintiffs and two or more joint defendants, each 
of the plaintiffs must be capable of suing each of the defendans 
in the courts of the United States, in order to support the jurisdic- 
tion.* In other words, in an action by or against a corporation, 
it was necessary that there should be a diversity of citizenship 
existing between the opposing party and every member of the 
corporation. This position was reluctantly assented to by the 
Supreme Court of the United States;‘ but when later the 
position was taken that a corporation created by one State could 
not be sued in the Circuit Courts of the United States by a citizen 
of another State, unless all the members of the corporation were 
citizens of the State in which the suit was brought,— the court 
in a weak and inconclusive opinion,® reversed a rule of interpre- 


1 Bank v. Deveaux, 5 Cranch (U. (U.S.), 267. See also Ward v. Arre- 

S.), 61; Hope Ins. Co. v. Boardman,5 dondo, 1 Paine (U. 8.), 410. 

Cranch (U. S.), 57. 4 Commercial &c. Bank v. Slocomb, 
2? Bank v. Deveaux, 5 Cranch 14 Pet. (U.S.) 60. 

(U. 8.), 86. 5 Louisville &c. R. Co. v. Letson, 2 
Strawbridge v. Curtiss, 8 Cranch How. (U. 497. 
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tation and of jurisdiction to which it had long adhered, and 
astonished the country with the proposition that a corporation 
aggregate is a ** citizen.’”’} 

VI. Mopern Doctrine THAT A CorPoraTION Is A CITIZEN ”’ 
oF THE STATE CREATING IT, FOR THE Purposes OF FEDERAL Jv- 
RISDICTION.— That the judges of the Supreme Court of the United 
States assented reluctantly to the doctrine stated in the pre- 
ceding section illustrates one of the most pitiable charac- 
teristics of judicial administration,—the habitual greed of 
jurisdiction exhibited by courts and judges, and the insincerity 
manifested by them in interpreting constitutional provisions 
and statutes relating to their own jurisdiction. The question 
was one of extreme simplicity. It related solely to the meaning 
with which the framers of the Constitution and of the Judiciary 
Act had used one of the plainest, simplest, and best understood 
words in our language, the word ** citizen.’” Never before had 
it been regarded as referring other than to a single person 
endowed with the ordinary political privileges and franchises of 
the country of which he was a resident. Never before had it 


been used to designate a body of persons, collected or organized 
The judges 
They knew that the men who used the word * cit- 
in those instruments had no idea that they were describ- 
The Federal courts were 


in any manner, or with any faculty whatever. 
knew this. 
izen”’ 
ing an artificial collection of persons. 


1 A majority of the court, although 
recognizing the authority of the case 
of Bank v. Deveaux, 5 Cranch (U.S.), 
61, from the year 1809 up to the pres- 
ent time, 1844, had done so most re- 
. luctantly. Per Mr. Justice Wayne in 
Louisville &c. R. Co. v. Letson, 2 
How. (U. S.) 497, 555. See in this 
connection Sullivan v. Fulton Steam- 
coat Co., 6 Wheat. (U. S.) 450; Breit- 
haupt v. Bank, 1 Pet. (U. S.) 238; 
Commercial &c. Bank v. Slocomb, 14 
Pet. (U. S.) 60; Irvine v. Lowry, 14 
Pet. (U. S.) 293; Bank of Augusta v. 
Earle, 13 Pet. (U. S.) 519, 586; Kirk- 
patrick v. White, 4 Wash. C. C. (U. 
8.) 595; Bank v. Willis, 3 Sumn. (U. 


8.) 472; Com. v. Milton, 12 B. Mon. 
(Ky.) 212, 227; s.c. 54 Am. Dec. 522, 
Speaking of the case of Bank. v. 
Deveaux, 5 Cranch (U. S.), 61, and 
that of Strawbridge v. Curtiss, 3 
Cranch (U. 8.),267, Mr. Justice Wayne 
said: ‘‘ By no one was the correctness 
of them more questioned than by the 
late Chief Justice who gave them. It 
is within the knowledge of several of 
us, that he repeatedly expressed regret 
that those decisions had been made, 
adding, whenever the subject was men- 
tioned, thatif the point of jurisdiction 
was an original one, the conclusion 
would be different.’’ Louisville &c. 
R. Co. v. Letson, 2 How. (U. S.) 555. 
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courts of limited jurisdiction. It was the true office of interpre. 
tation, in doubtful cases, to repel rather than absorb jurisdiction, 
on the well understood principle that presumptions are against the 
jurisdiction of courts whose powers are limited. It is to be 
borne in mind that the question did not involve the mere question 
of the jurisdiction of the national courts; it involved something 
more. All jurisdiction had been apportioned between the national 
and the State judicatories; and hence the Federal judicatories, in 
seizing upon a jurisdiction which had not been conferred upon 
them by the Constitution or the Judiciary Act, seized a portion 
of the jurisdiction belonging to the States, and defrauded the 
State tribunals of a portion of their rightful jurisdiction. It was a 
plain case of a theft of jurisdiction. It illustrated a charge 
which Mr, Jefferson, in one of his letters written some years be- 
fore, had made against the tendencies of the Federal judiciary, 
** working like gravity, by night and by day, gaining a little to- 
day and a little to-morrow, and advancing its noiseless step like 
a thief, over the field of jurisdiction, until all shall be usurped from 
the States, and the government of all be consolidated into one.”’! 
Overruling their former decisions, and under a miscrable pretext 
which involved the distortion of a plain word from its natural 
meaning to a meaning which had never before been assigned to 
it, the court now announced the following rule: ‘* A corporation 
created by and doing business in a particular State, is to be 
deemed, to all intents and purposes, as a person, although an 
artificial person, an inhabitant of the same State, for the pur- 
poses of its incorporation, capable of being treated as a citizen 
of that State, as much as a natural person. Like a citizen it 
makes contracts, and though in regard to what it may do in 
some particulars, it differs from a natural person, and in this 
especially, the manner in which it can sue and be sued, it is sub- 
stantially, within the meaning of the law, a citizen of the State 
which created it, and where its business is done, for all the pur- 
poses of suing and being sued.’’? This statement of the law 
was probably extra-judicial, but its authority was established by 

1 Letter of Mr. Jefferson to Mr. ? Louisville &c. R. Co. v. Letson, 2 


Hammond, Aug. 18, 1821; reprinted How. (U. 8S.) 558. 
in 28 Am. Law Rev. 148. 
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later decisions against the vigorous dissent of 2 minority of the 
court.! 

VII. ConcLusiveLy PRESUMED TO BE A CITIZEN OF THE 
Srate Creatine Ir.— The jurisdiction thus seized upon, to con- 
tinue in the language of Mr. Jefferson,? continued to “* advance 
its noiseless step like a thief,’’ until the court had reached the 
doctrine that, for the purposes of Federal jurisdiction, a cor- 
poration is conclusively presumed to be a citizen of the State 
under whose laws it is created,’ and, conversely, that it cannot 
be a citizen of a State other than the State under whose laws it 
has been created. Stated in another way, this doctrine is that, 
although a corporation is not itself a citizen, yet for all the 
purposes of Federal jurisdiction founded upon diverse citizen- 
ship, the stockholders who compose the corporate body by and 
under the name given them by the statutes of a State, are to be 
treated as citizens of that State, and are estopped from denying 
that they are such.’ And this is so, although all of its business 
may be prosecuted elsewhere, and all of its offices and places of 
business may be outside of the State by whose laws it has been 
created, and all its stockholders may be residents of the State in 
which it is impleaded in the Federal court as a * citizen”’ of 
such other State. The most striking commentary which can be 
made upon the impropriety, if not the criminality, involved in 
the seizure of this jurisdiction, is found in the manner in which 
it operates in respect of what is now known as the ‘ tramp 


1 Rundle v. Delaware &c. Canal Co., 3 Steamship Co. v. Tugman, 106 U. 


14 How. (U. S.) 80; Marshall v. Balti- 
more &c. R. Co., 16 How. (U. S.) 314. 
See also Nashua &c. Corp. v. Boston 
&c. Corp., 136 U. S. 356; Booth v. St. 
Louis Fire Engine Man. Co., 40 Fed. 
Rep. 1; Maltz v. American Express 
Co., 1 Flip. C. C. (U. 8.) 611; Coving- 
ton Drawbridge Co. v. Shepherd, 20 
How. (U. 8S.) 227; Ohio &c. R. Co. v. 
Wheeler, 1 Black (U. S.), 286; West- 
ern Union Tel. Co. v. Dickinson, 40 
Ind. 434; s. c. 13 Am. Rep. 295; Herry- 
ford v. tna Ins. Co., 42 Mo. 148. 

2 Letter to Mr. Hammond, Aug. 18, 
1821; reprinted 28 Am. Law Rev. 148. 


S. 118; Fish v. Chicago &c. R. Co., 
53 Barb. (N. Y.) 472; Park Bank vr. 
Nichols, 4 Biss. (U. S.) 315; Williams 
v. Missouri &c. R. Co., 3 Dill. (U. 8S.) 
267. 

* Southern Pac. Co. v. Denton, 146 
U.S. 202; Williams v. Missouri &c. 
R. Co., 3 Dill. (U. S.) 267. 

5 See Fargo v. McVicker, 55 Barb. 
(N. Y.) 487. 

6 Pacific R. Co. v. Missouri Pac. 
R. Co., 23 Fed. Rep. 565; Booth «. 
St. Louis Fire Engine Man. Co., 40 
Fed. Rep. 1. 
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corporation.’” Under the rule thus established, a number of — 
citizens of one State can organize themselves into a corporation 
under the laws of another State, through the mere aid of an 
attorney employed there, without acquiring a residence, or even 
temporarily coming within such State, for the purpose of en. 
zaging in business in their own State, and can thus succeed jn 
bringing all actions by and against them within the jurisdiction 
of the Federal courts, ousting the jurisdiction of their own State 
courts over such actions. A shameful illustration of the man- 
ner in which this usurped jurisdiction has been perverted and 
corrupted is found in the case referred to by Judge Caldwell in 
the foregoing letter, where certain co-adventurers organized a 
corporation in the State of Kentucky, none of them being citi- 
zens of that State, their purpose not being to build any railroad 
in that State, or to own or operate any property whatever there, 
but their sole apparent purpose being to build, lease and operate 
railroads in other States and Territories and at the same time to 
defraud the courts of the various States through which their 
roads should lie, of jurisdiction of all important actions by 
and against them, and to place such actions exclusively within 
the cognizance of the Federal tribunals.? 

VII. Rutz Where tue Corporation 1s CREATED BY THE 
Concurrent oF Two Srates.— In another work we 
had occasion several times to consider the status of this species of 
corporation, with the conclusion, universally acquiesced in, that 
it is a domestic corporation of each of the two States by whose 
concurrent legislation it is created, in so far as it can exercise 
its franchises within such State.?_ This doctrine has been always 
recognized by the Supreme Court of the United States; and 
yet that court, extending its artificial rule of jurisdiction still 
further, has held that it may be regarded as a foreign corporation 
for the purpose of suing in a Federal court a domestic citizen 
or corporation of either of the States by which it is created.’ 


1 We allude to the Southern Pac- 21 Thomp. Corp., $§ 47, 319, 320, 
ific [Railroad] Company. See United 688; 6 Thomp. Corp., §§ 7488, 7472, 
States v. Southern Pac. R. Co., 49 7490, 7799, 7817, 8012, 8020, 8128. 
Fed. Rep. 297; Southern Pac. Co. v, 3 Nashua &c. R. Corp. v. Boston 
Denton, 146 U. S. 202. &c. R. Corp., 136 U. S. 356; 8. c. 42 
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The theory of the decision is that railroad corporations thus 
created, although joined in their interests, and in the operation 
of their roads, in the issuing of their stock, and in the division 
of their profits, so as practically to be a single corporation, 
do not lose their identity; that each one has its existence and 
its standing in the courts of the country only by virtue of the 
legislation of the State by which it is created; and that the 
union of name, of officers, of business, and of property does not 
change their distinctive character as separate corporations.! 
Thus, the corporation has an existence as a domestic corporation 
in each one of the States, and at the same time it is endowed by 
the Federal judiciary with the additional faculty of being a for- 
eign corporation for the purpose of suing a citizen or corporation 
in either one of the States under whose laws it exists as a domes- 
tic corporation. The case was that of a railroad corporation 
extending its railroad from a place in New Hampshire to a place 
in Massachusetts. It was allowed, on the ground of diverse citi- 
zenship, to maintain an action in a Federal tribunal in the State 
of Massachusetts. Such a corporation may thus fire across the 
line from either of its domiciles. Perched upon either of its 


eyries, it may be either and at once both a domestic and a for- 


eign corporation. It may sue a citizen of Massachusetts in a 
Federal tribunal in that State on the ground of its being a citi- 
zen of New Hampshire; and it may sue a citizen of New Hamp- 
shire in a Federal tribunal in that State on the ground of its 
being a citizen of Massachusetts.? 

It is to correct abuses like these that the bill above printed 
has been introduced in Congress. It proceeds upon the obvious 
assumption that, in view of the manner in which the Federal 
courts have dealt with this subject, it is necessary to lay the axe 
at the root of the tree. Seymour D. Tuompson. 


Am. & Eng. Rail. Cas. 688. This de- 
cision reversed a decree of the Circuit 


ion. It was therefore a decision of 


Court of the United States for the 
District of Massachusetts, and three 
of the judges of the Supreme Court 
(Fuller, C. J., and Gray and Lamar, 
JJ.), dissented. Blatchford, J., did 
not sit, or take any part in the decis- 


a bare majority of the court, and can- 
not be regarded as settling the propo- 
sition of jurisdiction involved therein. 
1 Ibid., 136 U. S. 382. 
2 Compare Minot v. Philadelphia 
&c. R. Co. 2 Abb. (U.S. 323). 
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NOTES. 


Tue Next Lorp Mayor or Lonpon is to be a member of the bar, and 
our English contemporaries consider it a great honor to the profession. 


Tne Numser or Lawyers in the recently elected British House of 
Commons is one hundred and fifty, which is considerable in excess of 
the number in previous parliaments. 


ANxIETY TO PuNIsH AN AMERICAN BLACKMAILER.— At the trial of the 
American blackmailer, upon whom the exemplary sentence of ten years’ 
imprisonment was passed, Mr. Justice Kennedy sat at the Old Bailey 
as late as eleven o’clock. Though from one point of view this devotion 
to duty is praiseworthy, yet it may seriously be questioned whether 
counsel and jurymen can be in a proper condition to discharge their 
onerous duties when they have remained so long in the atmosphere of 
the Central Criminal Court.— Law Journal (London). 


Tue Ricnest Lawyer in America.— Irving Browne, writing to the 
Law Journal (London), thus describes the richest lawyer in America :— 


One of the richest lawyers in the world is a young woman, just graduated 
from the New York University Law School — probably a Spinster, certainly not 
a Bachelor of Laws. She is Miss Hannah Gould, a daughter of the late Jay 
Gould, who left a fortune of probably 75,000,000 dollars. Perhaps Miss Gould 
will not feel the necessity of resorting to the practice of her profession, but she 
can be admitted to practice in the State of New Yorkif she desires. She ought 
to understand railroad law, for her fortune came, in great part, it is rumored, 
from the “‘ railroad’’ industry of her father. 


Death or Wetmore Story.— The death of William W. 
Story, the distinguished American sculptor, calls to mind the fact that 
he began his career as a lawyer and as a legal author, intending, no 
doubt, to follow in the footsteps of his distinguished father, Mr. Justice 
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Story. He wrote a work on the law of Contracts and dedicated it to 
his father ; but he seems to have become convinced that either his tastes 
or his mental habits did not fit him for the legal profession. Perhaps 
he was right in this. While there is much ground for believing that a 
man of strong intellect will succeed in any calling in which his lot may 
be cast, the brilliant career of Mr. Story in the field of art certainly 
justifies his choice. 


Prayinc Unper Duress.— Many a man has gone through this expe- 
rience, but very few have had the courage to decline it under the cir- 
cumstances related by Emile Rothe, Esq., in his memorial before the 
Bar Association of Cincinnati, on the death of the late Judge Yaple of 
that city: — 


Although, as he told Dr. Rhodes in his last hours, his family had all been 
very religious, yet when the good man asked him if it would be any comfort to 
him if they should unite in prayer, his whispered answer was characteristic of 
his life: ‘* No,’’ he said, ‘I have never been a praying man, and to pray now 
might be considered as prayer under duress.’’ And so in the early morning of 
Friday, January 25, Judge Yaple, our esteemed friend, passed peacefully into 
the great shadow. 


An ENGLISH PROFESSIONAL Oprnton OF A FEATURE OF JuDGE TAFT’s 
Apvpress.— We clip from the Law Journal (London) — a professioral 
journal of great learning and merit — the following : — 


The American Bar Association, which consists of judges as well as advo- 
cates, recently held its eighteenth annual meeting at Detroit. The proceedings 
lasted four days, and, like those of the annual provincial meeting of the Incor- 
porated Law Society, were abundantly relieved by banquets, receptions, and 
other social functions. The annual address was delivered by Judge Taft, who 
dealt at great length with a case which had come before him in a judicial 
capacity. The organization of the legal profession in America has many merits, 
but the discussion by judges at public meetings of matters with which they 
have dealt on the bench cannot be counted among the number. 


As will be seen from the address, as published in our last issue,} 
Judge Taft did not deal specially with any particular case which had 
been before him as a judge, but he did deal with certain public questions 
which had been before him and other Federal judges in various cases. 
Perhaps the public nature of these questions relieves this portion of his 
address from the censure of our English contemporary. 


1 29 Am. Law Rev. 667, et seg. 
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A Mopest Apvertisement.— Our Canadian contemporaries haye 
commented upon some rather remarkable examples of ‘‘ touting” 
among members of the legal profession in that Dominion ; but we think 
the following, which a learned friend sends us, clipped from the Chicago 
Daily Law Bulletin of July 26th, will make any Canadian touter pale 
his uneffectual fires: — 


HOMAS D. HAWLEY, EXPERT LOGICIAN 

and attorney, Room 10 Montauk Building. 
Statutes infallibly interpreted and oa * im- 
plied meaning discovered. 


Our correspondent thinks this advertisement unique. We think so 
too; and the more it is studied the uniquer itgets. Our correspondent 
inquires what the ‘‘ expert logician ’’ would do if the legislator had no 
meaning or did not know what he meant when he enacted the statute. 
He would of course do as the judges do in such cases, that is, do the 
best he could. Butis not everything possible for a dweller in Chicago? 
P. S. He could go to California and work out such problems as a 
statute of limitations commencing to run and completing its course 
before any right of action accrues.! 


BETTER THAN Bernc Presrpent: THe Law Practice or Ex-Prest- 
pent Harrison.— The following has been telegraphed from Indianapolis 


in the form of a special dispatch, to the leading newspapers of the 
country: — 


The gossip about the attitude of ex-President Harrison toward the next 
Republican nomination has brought out some interesting facts in respect to the 
work he is engaged in from day to day, and some of his friends say that the 
pleasure which he derives from it and the ample fortune that he is thus building 
up have more attractions for him than another nomination, even could he be 
assured that he would be overwhelmingly elected. A friend who discussed the 
situation yesterday said that Harrison’s receipts from his law practice during 
the past eighteen months in cases in which he appeared in court aggregated 
more than the President’s salary, and, besides this, he had made large fees in 
cases where he had acted only as advisory counsel. He has appeared in an 
argument of the case of the city of Indianapolis against the Street Railway 
Company for which he received a fee of $25,000; in the McKeen-Ives case, 
involving the ownership of the Vandalia Railroad, and for which he also 
received a fee of $25,000; in the Morrison will case at Richmond, where he was 
paid $19,000, and in addition to this he received $10,000 for the law lectures 
delivered at the Leland Stanford Jr. University. These four services aggre- 
gated him $79,000, and besides these he has been connected with a number of 
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no less important cases in which he has not appeared in court at all, but which 
he has really directed while others seemed to be the leading counsel. He has 
found his cases which do not take him into court so congenial that his friends 
say there is a strong probability that he will ultimately confine himself entirely 
to oflice work. These cases consist of questions which arise in the manage- 
ment of large corporate interests and others which involve constitutional 
principles. In many of the cases in which he has been employed he has refused 
to appear as regular counsel in the trial in court, and has acted only as advisory 
counsel, his work being done in his private office, and consisting of opinions on 
the application of law, of advice-as to the line of argument to be followed and 
in supplying authorities to the case under consideration. It is said that the 
cases of this class, in which he has acted only as advisory counsel, have netted 
him as much since he returned from Washington as those in which he has par- 
ticipated actively in court 


Lone Jupicrat Oprntons.— We used to think that the Supreme Court 
of West Virginia carried off the honors for writing long judicial 
opinions. Many of the opinions of that court were little less than legal 
treatises on the questions under consideration. We must now give the 
palm to the Supreme Court of Florida. The case of Jacksonville &c. 
R. Co. v. Peninsular Land &c. Co.,! was an action by the land com- 
pany against the railroad company for the burning of its houses and 
property by sparks alleged to have been emitted from the defendant’s 
locomotive. The entire report of the case is only 156 pages in length. 
Of this the opinion of the court consumes 105 pages. Although the 
court, in its opinion, divides the question discussed into 13 heads, the 
capable reporter has made a syllabus, containing 40 paragraphs com- 
prised in only eight and a half pages of brevier. Decisions of this 
length are an attack upon the lives of the profession. It is, however, 
a subject of congratulation in the particular case, that the judgment 
was affirmed, and that the profession will not have to endure another 
report of the same case on another appeal, of equal length. 


A Remmiscence.— The death of Eugene Field, the gifted poet and 
journalist, calls to mind the fact that his father, R. M. Field, was, 
before the war, a distinguished member of the St. Louis bar. He 
belonged to the Fields of Vermont, who were related to those of Con- 
necticut, the latter family including Mr. Justice Field, of the Supreme 
Court of the United States, and his distinguished brothers, David Dud- 
ley, Cyrus W., and Henry M. Field. The greatest title to distinction 
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of R. M. Field lay in the fact that, being a strong anti-slavery man, he 
brought the celebrated action, known as the Dred Scott case, in which 
Dred Scott, a negro, brought an action in the Circuit Court of the 
United States for the then District of Missouri, to recover his liberty, 
it being in form an action of trespass for an assault and battery, against 
his master, Sanford. He was unsuccessful in the court below, and 
took the case by writ of error to the Supreme Court of the United 
States, where, after the court had arrived at its conclusion that a negro, 
bond or free, was not a ‘ citizen ’’ of the United States, within the 
meaning of the constitution and the Judiciary Act, though it had pre- 
viously held that an aggregate corporation was, which presumptively 
might include a corporation composed entirely of negroes,— held up its 
decision for a year, at the request of influential Democratic politicians, 
until after the presidential election of 1856, when it was finally deliy- 
ered. No mandate was ever sent down to the court below. The 
decision was merely a political fulmination, in strict accordance with 
the traditions and practices of the court. Such Mr. Field knew it 
would be; and he knew that, whichever way the court decided the 
question whether Dred Scott had any country, its decision would slay 
some one. The decision aroused the conscience of the North to a pitch 
of excitement which no one can understand who did not live through 
those times. The infamous doctrine which it announced was reversed 
on the field of battle, and put down amid the thunder of cannon. It is, 
however, but just to the memory of Chief Justice Taney, who wrote 
the principal opinion in the case, to say that he did not announce the 
doctrine, as the doctrine of the court, or as his own opinion, that a 
negro has no rights which a white man was bound to respect; but he 
said, dealing with the question historically, that such had been the senti- 
ment of the white race toward the unfortunate negro race. 


Tur Hapeas Corpus Case or Captain Armes.— Public attention 
throughout the country has been directed to the fact that on the last 
day during which Lieutenant-General Schofield commanded the armies 
of the United States, the day before his retirement under the Act of 
Congress, by reason of age, he was acting Secretary of War by reason 
of the absence of the Secretary from his post of duty. On that day, 
one Captain Armes, a retired officer of the army, living in the State of 
Maryland, near Washington, wrote and delivered to Lieutenant-General 
Schofield a very offensive letter, charging the General with having 
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habitually persecuted him, and demanding redress. It would seem, 
from the face of the letter itself, that Armes is one of those semi- 
cranks, who have a grievance, and who persistently struggle to have 
that grievance rectified. This was one of a series of acts of the same 
kind, and, assuming that Captain Armes was still subject to military 
discipline, it was plainly an offense against good order and military 
discipline which could not be overlooked in an army that is anything 
different from a mere rabble. The acting Secretary of War accord- 
ingly sent a subaltern officer with a file of soldiers, and arrested Cap- 
tain Armes, and incarcerated him in a prison within the District of 
Columbia, upon a charge of conduct prejudicial to good order and mi!- 
itary discipline, and conduct unbecoming an officer and a gentleman. 
The prisoner sued out a writ of habeas corpus before Judge Bradley, 
of the Supreme Court of the District of Columbia. This court, our 
readers know, has a jurisdiction analogous to the Circuit Courts in our 
various States. The only questions for decision upon this habeas corpus 
were whether Captain Armes, being a retired officer of the army, was 
still subject to the articles of war and amenable to military arrest for a 
breach of military discipline and to imprisonment pending the prefer- 
ring of charges, the assembling of a court-martial, and atrial. This 
last question the learned judge decided in the negative ; and we have 
no criticism to offer upon the decision, because it is a question which 
we have not investigated, and which we understand must go to a decis- 
ion ina higher Federal court upon appeal. Having decided this, Judge 
Bradley ought to have stopped. It was the only question before him — 
the naked question whether Lieutenant-General Schofield acted within 
the scope of his general power, or whether he acted without power. 
But Judge Bradley could not stop there. He had to go on, and make 
a newspaper sensation, in the making of which he showed that he had 
a poorer conception of his own office of a judge, than General Scho- 
field had of his duties as acting Secretary of War. Not content with 
declaring that the arrest was beyond the power of the Secretary of 
War, Judge Bradley characterized it as ‘‘ unjust, unlawful, arbitrary, 
tyrannical and capricious on the part of General Schofield, in whatever 
capacity he acted, whether acting as Lieutenant-General or as Secre- 
tary of War.’’ In making these grave charges a judge who had noth- 
ing to decide save the sole question of power or jurisdiction, went into 
the merits of the controversy and turned the writ of habeas corpus into 
an appeal, and denounced in offensive language an act which had 
unquestionably been taken upon the most upright views of military 
duty. It was enough for him to decide that the act was unlawful in 
the sense of being without power. Whether it was unjust, or arbitrary, 
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or tyrannical, or capricious, aside from its being unlawful, was a ques- 
tion which he had no jurisdiction to decide; and therefore his dicta ip 
that regard were extra-judicial, offensive and indecent. The spectacle 
of Judge Bradley (whoever he is) delivering such language in denun- 
ciation of a soldier like General Schofield, is the spectacle of a lap-dog 
barking at a mastiff. The hero of the battle of Franklin, whose whole 
military career is so full of honor and so clear of offense, will not suffer 
anything, at least in the estimation of his professional brethren and his 
former comrades, from such a characterization from such a source. 

Before putting the above in type, we submitted it to Frank P. Blair, 
Esq., of the Chicago bar, formerly an officer in the regular army, and 
a recognized authority on questions of military law, and were favored 
by him with the following reply: — 


To the Editors of the American Law Review: 

Your note on the case of Capt. Armes contains what appeals to every legal 
mind as a just criticism on the extra-judicial and scandalous remarks of Judge 
Bradley in sustaining the Captain’s petition. Aside from these remarks, how- 
ever, the question raised was rightly decided, and doubtless the decision will 
be affirmed above. 

The law, I think, can be stated in a nut-shell. Capt. Armes, though a retired 
oflicer, is subject to the Articles of War. Section 1256 Rev. St. U. S., ed. 1878, 
provides: ‘ Officers retired from active service * * * shall be subject to 
the rules and Articles of War, and to trial by general Court-martial for any 
breach thereof.”? But the 65th Article of War,! reads: ‘ Officers charged with 
crime shall be arrested and confined in their barracks, quarters or tents, and 
deprived of their swords by the commanding officer. * * *’’ The usual 
practice, time out of mind, has been simply to order the offending officer to 
his quarters in arrest, there to await his trial by a Court-martial on written 
charges. In peculiarly heinous offenses, an armed sentinel is sometimes placed 
over the officer, until his sentence shall have been promulgated. This latter 
course, however, in time of peace is extremely rare; and, so far as my knowl- 
edge extends, is never pursued, unless the crime rises to the dignity of a felony, 
or the offender is insane, or uncontrollable by reason of drink. 

The exception grows out of the necessities of the case, and is of course lim- 
ited by such necessity. The authority for such action is derived from the “ cus- 
tom of the service,’’ which, it is said, supplements the law. It must be borne 
in mind, that in the army “ the custom of the service ’’ is very potent, and in 
the absence of a specific statute, has the force of law. It is a custom of the 
service, also, to relax discipline in the cases of retired officers, though just 
what are the limits of such relaxation is not very well defined. From the fore- 
going, it is manifest that the action of General Schofield in putting Capt. Armes 
in actual durance for the mere writing of a disrespectful letter to his (Armes’) 
superior officer, the maximum penalty for which is dismissal, was contrary to 
the custom of the service and in plain violation of the 65th Article of War. It 
is certainly surprising that an officer of General Schofield’s experience should 
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have committed so palpable a blunder; and yet, if I remember rightly, in the 
case of General Swaim, General Schofield, as president of the Court-martial 
before which Swaim was tried, participated in a sentence which sought to 
reduce the accused from the rank of Colonel to that of Major, though such 
sentence was wholly without warrant of law, contrary to the custom of the 
service, and could have been executed only by the co-operation of the Senate 
of the United States. All of which goes to prove that a good soldier may bea 
very poor lawyer. 


Frank P. Biair. 
CuicaGao, Oct., 1895. 


SrqueL TO THE CasE or Huntincton.— The case of Huntington, 
referred to in our last issue,! had a characteristic sequel in California, 
It was there noted that Huntington was indicted by a California Federal 
grand jury for a violation of the interstate commerce law, under 
instructions from Hon. W. W. Morrow, the judge presiding in the court, 
and against the views of the United States Attorney. Having com- 
pleted his visit to Eupope, while Debs, an humbler individual, was 
languishing in jail for violating in a different particular the same law, 
the great and good Huntington desired to return to his capitol — that 
is to say to San Francisco; and he desired, while there, not to be 
troubled with the inconvenience of facing a California traverse jury, and 
the Attorney of the United States was willing to aid him in realizing 
this desire. And so the Attorney of the United States came into court, 
and announced that he would enter a nolle prosequi in the case of the 
United States against Huntington. And the Judge of the court merely 
nodded his head. And thereupon the clerk of the court demanded of 
the Judge to know what order he should enter. And the Judge told 
him that he should enter the order that the Attorney of the United 
States came into court, and entered a nolle prosequi in the case of the 
United States against Huntington. Thus, it appears that the court did 
not make the order, but allowed the Attorney of the United States to 
make it. In dismissing this case without the consent of the court, the 
Attorney of the United States acted in conformity with two decisions 
which hold that it is within the power of that officer to dismiss a crim- 
inal prosecution without the consent of the Court.2 Thereupon a great 
many people, dwellers in the aforesaid capitol of the great and good 
Huntington, met together in a mass meeting and passed denunciatory 
resolutions, and appointed a committee of lawyers to take the matter 
up and see whether something could not still be done with it. But as 


1 29 Am, Law Rev. 751. (U. S.) 60; United States v. Schu- 
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these lawyers were officiously appointed, without their consent or appro. 
bation, they declined to actin the matter. Thereupon the great and 
good Huntington returned to his capitol without molestation or incon- 
venience. The public expression of indignation was right in this 
matter. Assuming that the United States Attorney has power, without 
the consent of the court, to enter a nolle proseqgui in a case where a 
grand jury have returned an indictment, he did not, in this case, exer- 
cise the power upon correct views of his official duty. The facts were 
undisputed, and there remained only a question of law for decision 
upon those facts. That question was whether, upon those facts, Hunt- 
ington had violated the interstate commerce law. The judge of the 
court which had instructed the grand jury in the premises was evidently 
of opinion that he had violated it; and being an upright and impartia| 
judge, he believed that justice ought to take its course in the case of 
Huntington as well as in the case of the strikers who prevented the 
holder of the pass issued by Huntington from making an interstate 
transit with it. The question of guilt or innocence upon an undisputed 
state of facts ought not to have been decided in advance by the Attorney 
of the United States against the opinion of the court, but ought to have 
gone to a decision in the United States Court of Appeals. The specta- 
cle tends to increase the public distrust of the administration of justice 
in the Federal tribunals, and to justify the oft-repeated statement that 
those courts sit primarily for the benefit of the rich. In this case, 
however, the blame is not imputable to the court, but to the Attorney 
of the United States. The contrast between the case of Debs and the 
case of Huntington is a striking object lesson. In the case of Debs, 
Federal justice glided easily to a conviction. In the case of Hunting- 
ton, Federal justice was obstructed at the outset. Both violated the 
interstate commerce law, but in different particulars. Debs violated 
it by obstructing the operations of interstate commerce throughout a 
large portion of the United States, in order to settle a difference be- 
tween a Chicago corporation and its employés. In other words, he tried 
to use a large portion of the American people as a buffer in a controversy 
between one George M. Pullman and a lot of striking employés. Hunt- 
ington on the other hand, violated the law in a respect which, though 
not strikingly blameworthy, is an insidious form of public corruption 
which it was the intent of the interstate commerce act to break up. Ii 
the issuing of free passes were not a means of corrupting public agents, 
it would still be deserving of criminal penalties. The manager of a 
railway discharges a quasi-public trust. Heis under the obligation of 
treating the public equally, and whenever he carries one man free, it 
means that he must charge so much more for carrying those who pay. 
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Wuat THE Monroe Doctrine 1s. — We published in a former issue ! 
extracts from the message of President Monroe embodying what is now 
called ‘‘ the Monroe Doctrine; ’’ and in this issue we print an able 
article showing what that doctrine is not. We have never had any idea 
that the attempt of Great Britain to seize the customs of the Port of 
Corinto, for the purpose of enforcing what seems to have been a just 
demand made by the British Government against the Republic of Nicar- 
agua, was an infraction of what is called ‘‘ the Monroe Doctrine ;’’ 
though the attempt to annex a portion of the territory of Nicaragua, or 
even to occupy it permanently — would have been. We are glad to 
find a confirmation of our view in the following very clear statement by 
Professor John B. McMaster, the historian, of the real meaning of the 
Monroe Doctrine, published some time since in the New York Herald:— 


1, It must be remembered, in the first place, that the declaration on which 
Monroe, in 1823, consulted his Cabinet and his two predecessors, Jefferson and 
Madison, related to the meddling of the Powers of Europe in the affairs of 
American States. 

2. That the kind of meddling then declared against was such as tended to 
control the political affairs of American Powers, or was designed to extend to 
the New World the political systems and institutions of the Old. 

8. That the declaration did not mark out any course of conduct to be pur- 
sued, but merely asserted that the interposition of the kind mentioned would be 
considered as dangerous to our peace and safety, and a manifestation of an un- 
friendly disposition toward the United States. 

4, That this doctrine has never been jindorsed by any resolution or act of 
Congress, but still remains the declaration of a President and his Cabinet. 

5. Nevertheless, it was and is an eminently proper and patriotic doctrine, 
and as such has been indorsed by the people of the United States, and needs no 
other sanction. The people, not Congress, rule this country. It is not of 
the smallest consequence, therefore, whether Congress ever has or ever does 
indorse the doctrine, which very fittingly bears the name of the first President 
to announce it. 

6. The Monroe doctrine is a simple and plain statement that the people of 
the United States oppose the creation of European dominion on American soil; 
that they oppose the transfer of the political sovereignty of American soil to 
European Powers, and that any attempt to do these things will be regarded as 
“ dangerous to our peace and safety.” 

What the remedy should be for such interposition by European Powers 
the doctrine does not pretend to state. But this much is certain, that, when 
the people of the United States consider anything ‘‘ dangerous to their peace 
and safety,’’ they will do as other nations do, and, if necessary, defend their 
peace and safety with force of arms. 

7. The doctrine does not contemplate forcible intervention by the United 
States in any legitimate contest, but it will not permit any such contest to re- 
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sult in the increase of European power or influence on this continent, nor in the 
overthrow of an existing government, nor in the establishment of a protector- 
ate over it, nor in the exercise of any direct control over its policy or insti- 
tutions. Further than this the doctrine does not go. 

It does not commit us to take part in wars between a South American 
republic and a European sovereign, when the object of the latter is not the 
founding of a monarchy under a European prince in place of an overthrown 
republic, 

In the present instance, therefore, the doctrine does not apply so long as 
England does not hold the ports of Nicaragua longer than is necessary to secure 
the payment of the sum she is determined to extort. 


Azsovut THe Law Scuoots.— According to the Chicago Legal News 
fifteen ladies are now studying law in the various law schools of 
Chicago. - - - Dr. Henry Hade Rogers, President of the Northwes- 
tern University, himself an accomplished lawyer, succeeded in getting 
the American Bar Association, at its last meeting, to adopt a resolution 
in favor of prohibiting admission to the Bar, on the mere strength of 
their diplomas, of graduated law students, unless the course of the 
school giving the diplomais three years. - - - The University Law 
Review contains the following editorial upon the subject of ‘‘ Law in 
our Colleges,’’ in which we fully concur :— 


There is a growing impression that the regular college course ought to include 
some law; and the number of colleges which have commenced to furnish such 
instruction appears to be steadily increasing. Of course, in almost every insti- 
tution desiring to attempt this, two questions must be considered: What is 
most needed? What can our present resources supply? The first objective 
point is to make a beginning. The beginning need not be large; it is only nec- 
essary that it be useful. If useful it will grow of itself. What then is most 
needed? All our readers will probably agree that one need of the college stu- 
dent is a college-taught knowledge of the rights and duties of citizens. Every 
citizen learns from common life some truth and some error on this subject, in 
a haphazard, fragmentary way. If the false conceptions, and the demoralizing 
object lessons of which common life is full mislead him, it is because he has 
not been systematically instructed in afew great controlling principles of human 
welfare as affected by political and legal conditions. 

Good progress has been made in introducing instruction in political science, 
and to some extent in constitutional law; but the principles of law, which a 
citizen ought to have some knowledge of for his own right guidance in common 
life, have as yet been little taught. Respect for law in the minds of our people 
at large cannot always rest on force. It must be supported by the appreciation 
of the reasonableness and the usefulness of law. 

The citizen at large does not need to acquire a technical knowledge of any 
branch of law — not even of the law affecting his own business. But it is of 
great importance to the State that all its educated citizens should have sufficient 
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knowledge about the law, to understand what it is, its reasonableness, the 
methods of its growth and improvement, and its necessity to secure our pros- 
perity and progress. It is not the details of the law itself that he needs for 
their own sake in his vocation, that should be offered him, but a knowledge of 
these qualities of law; and almost any branch of law, whether it has or has 
not any relation to a man’s vocation or purposes, is capable of being so ex- 
plained as to manifest the true function and value of law as a condition of 
human progress. 

This the colleges ought, in some degree and by some method, to include 
in the equipment of every educated man, for intelligent life in a free republic.” 


The Law School of the University of Minnesota has a regular course 
of three years, and to this has recently been added a fourth year course, 
which we assume to be a post graduate course. It will consist this year 
of about one hundred lectures, by the following lecturers, on the sub- 
jects named :— 


First Course — General Jurisprudence, - W.S. Patrez, LL.D. 
Second Course — Political Science, - - - W.W. Fotwett, LL.D. 
Third Course —International Law, - - - JupGeC. B. Exxiott, LL.D. 
Fourth Course — Constitutional Jurisprudence and 

History, - © JuDGE Jas. O. PreRcE. 
Fifth Course — Taxation, - Epwin A. Jaccarp, LL. B. 
Sixth Course — Minnesota Practice, - - Hon. A. C. Hickman. 


In the above courses of study there will be about one hundred lectures. 
There will be three lectures weekly, given evenings, and a course of appropriate 
reading furnished to members of the class. The leciures will be given during 
the three terms of the school year, and the tuition, $10 per term, will be pay- 
able in advance at the beginning of each term. 


Asout THE Bar Associations.— The value of bar associations is 
frequently illustrated by the excellent papers which are read before 
them on technical branches of the law. This thought is called to mind 
by having before us a pamphlet of fifty-four pages on ‘‘ The Remedy by 
Injunction in Missouri,’’ read at the last meeting of the Missouri State 
Bar Association, by Adiel Sherwood, Esq., of the St. Louis bar. It is 
too long for us to print, and, as it is devoted to the development and illus- 
tration of the remedy by injunction in a single State, our readers would 
hardly expect us to devote our space to its publication, though it is a 
production which exhibits great learning and pains. In concluding 
his paper Mr. Sherwood pays the following noble tribute to the system 
of equity jurisprudence :— 

There is a peculiar charm about the equity system for him who delights 
in studying the history and progress of the law, for it can be traced from its 
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source centuries ago, pure and perfect and humane, through all the vicisgj. 
tudes of the life and affairs of the English people and through all the conflicts, 
which the old narrowness of the common law set about and protected its own 
method of administration down to our own times; it has stood intrenched in 
the keen sense of human justice like a beacon light upon some lofty pro- 
montory, affording hope and a haven to many a “ weary mariner far driven 
o’er the stormy sea,’? when but for its aid, good conscience and truth would 
have been sacrificed upon the altar of unyielding precedent. 

In Missouri to-day, it is as strong for truth and as vigorous in the battle 
for right as ever it was under any of the great chancellors. It is a matter of 
regret that some of the opinions of our appellate courts, while correct in their 
conclusions, are so meager in statement and so loose in expression, that they 
must be examined with the most painful care in order to ascertain that, while 
apparently they appear to be contrary to the general current of authority, yet 
in truth, are they perfectly consistent therewith. 

Equity jurisprudence can only fulfill its high mission when the rules, which 
mark the dividing line between it and the administration of justice at law, are 
carefully defined, and properly respected. -It is a great pleasure and a source 
of enduring satisfaction to the thinking members of the bar, that the two sys- 
tems are separated, and that thereby there is certainty in the administration of 
justice, that loose practice is discountenanced, the philosophy of the law is 
appreciated, and that while all this is true, the cumbersome forms of old have 
disappeared and clearness of statement and succinctness of allegation are 
encouraged. 


Tue Carona ConstituTionaL Convention.— For some time 
past the country has been experiencing a remarkable object lesson in 
the Constitutional Convention in session in South Carolina, the chief 
object of which appears to be to devise some means for disfranchising 
the negro voters of the State, who were enfranchised by the Thirteenth 
Amendment to the constitution of the United States. At the time of 
this writing, it appears that Governor Tillman’s shrewd and evasive 
plan for accomplishing that result is being supported by a decisive 
majority in the convention, and that every attempt to amend it is being 
voted down. South Carolina thus stands, to some extent, where she 
stood in 1832 and again in 1861,— engaged in a professed attempt to 
nullify the paramount laws of the Union. But in this she is not to be 
too harshly judged. Those who assume to judge her ought first to 
attempt to live within her borders and to make themselves personally 
acquainted with the condition of things which existed when her ignorant 
blacks, who compose a majority of her population, ruled in her political 
councils. That was an orgie of corruption such as no civilized country 
outside of ours,—save some of the other Southern States similarly 
afflicted, —has ever seen. We take a practical, and we trust a chari- 
table view of this question. That view, based upon an experience 
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derived from a residence both in the North and in the South —and 
from a residence in the South in reconstruction times, — is that no por- 
tion of the white race in this country will ever consent to be ruled by 
the negro race; and further that it is just as important to the negro 
race as it is to the white race that the latter race should take the lead 
and govern. We say that it is the right of the negro, living in the 
South, as well as the right of the white man, to be governed by the 
white man. That is the inexorable view of it. That is the view of it 
which would be taken in the. New England States if the negro popula- 
tion in those States outnumbered or nearly equaled the white popula- 
tion. There is no question of the right of the negro to exercise his 
political franchises in Missouri, in Tennessee, in Northern Alabama, in 
West Virginia, and in other portions of the Southern States, where he 
does not so outnumber the white as to make the exercise of those fran- 
chises, in the hands of a race so grossly ignorant and so morally low 
and careless, a menace to the social order and welfare of society. We 
bespeak, for our brethren in South Carolina, a charitable judgment of 
this question on the part of their brethren of the North. At the same 
time there is much in the following editorial, which we clip from the 
New York Law Journal, in which judicious men of all parties, North 
and South, will concur: — 


No feature of American social and political life was more interesting to the 
author of the American Commonwealth than the comparative view of State 
constitutions. And quite naturally Mr. Bryce’s chapters on this subject are 
among the most interesting of his great work. The proceedings of the Con- 
stitutional Convention in South Carolina are affording a profitable, pathological 
theme for observation by political students. They tend to show that the essen- 
tial contrast between South Carolina and Massachusetts continues much the 
same as at the time of the famous debate between Hayne and Webster. Slav- 
ery was uprooted by forces without the community of South Carolina — forces 
which represented the main current of modern progress. But, as concerns 
questions within its own determination, the social and political integrity of 
this peculiar commonwealth seems largely unaffected by the spirit of advancing 
civilization. Blindly and dogmatically South Carolina clings to her traditional 
institutions. The convention has voted overwhelmingly against abolition of 
dower or substantial change in the law thereof. With almost equal decisive- 
ness it has declared against abandoning its exceptional anti-divorce policy. It 
is the only State of the Union that has never had divorce laws, and it now 
formally resolves not to adopt one and not to recognize divorces granted in 
other States. The prevailing sentiment of the civilized world a few years ago 
compelled France to relax her superstitiously conservative policy on this sub- 
ject. But South Carolina has up to the present time proved impervious to such 
influence. As was not unexpected, the convention recommends not only a pro- 
vision declaring marriage between white persons and persons having any negro 
blood void, but a further clause making such marriages criminal, the 
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parties to be punished as the General Assembly may prescribe. Undoubt- 
edly there is not now as much sentiment in the Northern States in 
favor of mixed marriages as there was during the fervor of the Aboli- 
tion agitation. But calm experience has shown that this is a subject 
that may well be left to regulate itself. By reason of natural selection 
and race instincts marriages between Caucasians and Negroes are, and 
probably always will be quite rare. But it is the height of injustice to pro- 
nounce a marriage, for instance, between a white man and a woman of nearly 
full white blood, a crime. The reactionary spirit of South Carolina is pre- 
eminently evidenced by the fact that the main and openly avowed purpose of 
the present convention was to circumvent and nullify the amendments to the 
Federal constitution passed after the Rebellion to secure equal rights of suf- 
frage to the colored people. That South Carolina is out of touch with the rest 
of the Union is emphasized by the fact that the only experiment in reform of 
importance which she has attempted since the Rebellion — the Dispensary 
Liquor Legislation — is contrary to general principles of American constitu- 
tional law, and condemned on the score of practical policy by a decisive weight 
of intelligent opinion in other American communities. South Carolina is not 
typical but increasingly exceptional among the Southern States. There are 
many features of the present exposition at Atlanta, and several signiticant 
incidents have already occurred there, tending strongly to show that the South 
in the main is in touch with the Union, and that North and South are con- 
stantly growing more homogeneous. 

For Americans generally there is an interest in observing legal and political 
developments in South Carolina not unlike that felt in the pranks of the present 
Emperor of Germany. Reactionary statesmanship would often be amusing if its 
consequences to thousands of persons immediately concerned were not so se- 
rious. But there is nothing for outsiders to do beyond making bad government 
more odious by the force of goodexample. It would be a mistake to strain the 
legitimate province of Courts of Justice in order to meet an exceptional situa- 
tion, as was done by the granting of the injunction —since dissolved by the 
United States Circuit Court of Appeals — against the enforcement of the South 
Carolina registration statutes. South Carolina is physically and politically a 
part of a Union from which escape is impossible. Her sister States in former 
secession are gradually assimilating with Northern ideas and standards. We 
do not believe that even South Carolina will be able to resist the pressure from 
outside and remain a morally isolated community forever. 


Tue Durrant Triat.— One of the most remarkable trials in the 
criminal annals of this or any other country was lately concluded in the 
Superior Court of San Francisco. The country is familiar with the 
general facts concerning it, and we expect to furnish an able review of 
it, written by Prof. John H. Wigmore, in our January-February num- 
ber, which will render it unnecessary for us to do more than make a 
brief allusion to it now. Two girls disappeared from their places of 
residence in San Francisco, and the body of one was found in the 
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belfry of the Emmanuel Baptist Church of that city, and later the 
murdered corpse of the other was discovered in the closet adjoining 
the library of the same church. The police department of San Fran- 
cisco, under the able conduct of Captain Lees, went to work upon 
the case and discovered circumstances which pointed unerringly to 
Theodore Durrant, a young medical student, as the author of both of 
these atrocious murders. He was arrested and indicted for the murder 
of both of the girls, and the circumstances bearing upon his guilt were 
carefully worked up and developed by the police agents. He was put 
on trial for the murder of the one who first disappeared, and whose 
body was found in the belfry. The getting of a jury in a case of such 
notoriety consumed about a month. The trial lasted as much longer. 
The defense, of course, was an alibi. The prosecution was conducted 
by Mr. William S. Barnes, the prosecuting attorney, assisted by Mr. E. D. 
Peixotto, the assistant prosecuting attorney. No special counsel were 
employed on behalf of the people. The prisoner was defended by Mr. 
Eugene Duprey and General John H. Dickinson. The court was presided 
over by Hon. Daniel J. Murphy, who discharged the duties of his difficult 
position with firmness, impartiality, and the very best judgment. He 
appreciated the policy of ruling all doubtful questions in favor of the 
accused, and on the whole he deserves and receives the good opinions 
of the bar and of his fellow-citizens, for the manner in which he dis- 
charged the duties of such a trying and difficult position. The work 
of the prosecuting attorneys was ably done. With the aid of Captain 
Lees, they proceeded to weave a network of circumstances around the 
prisoner which left no doubt whatever, either in the minds of the jury 
or the public, of his guilt. The opening speech of Mr. Peixotto was 
avery fine effort for a lawyer of his years; but the concluding speech 
of Mr. Barnes was one which it would be worth going a long journey 
to hear. It was worthy of a comparison with the great speech of 
Daniel Webster in the murder trial which did so much to establish his 
fame as a forensic orator. The leading counsel for the prisoner, Mr. 
Duprey, broke down in the course of the trial, with an attack of ner- 
vous exhaustion, and was brought into the court in a chair to make his 
argument for the prisoner. His associate counsel, General Dickinson, 
argued the case for the prisoner with good ability, and probably got 
out of the evidence in his favor —such as it was — all that there was 
in it. We have heard it said that some tactical mistakes were made by 
the counsel for the defendant; but this is a mere matter of opinion, 
and it is believed that no mistakes were made by them which worked 
any prejudice to the substantial rights of their client. The charge of 
the Judge was careful and impartial. The jury retired to consider of 
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their verdict, and without any discussion, proceeded to a ballot which 
resulted in a unanimous verdict of guilty, every ballot having been for 
a conviction. Their verdict was made up within five minutes after 
their retirement. After remaining out long enough for an appearance 
of decency, they returned into court and rendered it. The four lead. 
ing factors in this speedy and (it is believed) just verdict, were: 1. The 
ability with which the evidence had been worked up by the police 
department, under the direction of Captain Lees. 2. The ability with 
which it had been availed of in court by the prosecuting officers. 3, 
The inherent weakness and insufficiency of the evidence adduced in 
behalf of the defense. 4. The masterly summing up of the evidence 
by Prosecuting Attorney Barnes in the concluding speech for the 
people; the terrific arraignment of the prisoner contained in that 
speech; an earnestness attending it throughout, born of an unfaltering 
conviction of the guilt of the accused; and a massive and impressive 


style of oratory, illustrating a genius capable of rising to the needs of 
the greatest forensic occasion. 


Recoitections or Lorp Coteripce.— The Bowen-Merrill Company, 

of Indianapolis, have just issued a charming book, written by Hon. W. 

P. Fishback, of that city, entitled ‘‘ Recollections of Lord Coleridge.” 

The book will be of especial interest to American lawyers and judges 

who recall the visit which Lord Coleridge made to this country in 1883, 

and who remember the charming speeches which he delivered at the 

bar association banquets and other receptions which were tendered to 

him in various cities of this country. They will recall that those 
speeches, delivered in the most classic English, were not without a vein 
of friendly criticism of our extravagances and peculiarities. Nor will 
they forget that when, some years later, a portion of the English press 
exaggerated, in condemnatory language, those extravagances and 
peculiarities, Lord Coleridge came handsomely to our defense in an 
article in one of the English magazines. The only untoward event 
connected with the visit of Lord Coleridge to this country was his 
failure to visit Toronto, where the bar had prepared, and almost spread 
for his entertainment, a magnificent banquet, when he was switched off 
and prevented from going to it by the unfortunate act of his American 
hosts who had him in charge and whose decision he could not repudiate. 
He would have there met a bar maintaining the high traditions of the 
English bar, quite as wellas do the profession in the United States, and 


not surpassed in learning and ability by the bar of any English-speaking 
country. 
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Mr. Fishback went to England carrying a letter of introduction to 
Lord Coleridge from Mr. Justice Harlan, of the Supreme Court of the 
United States. This letter admitted him into the family circle of the 
Lord Chief Justice, and it is said that he traveled with the latter at 
circuit, and even sat with him on the bench, though, as Mr. Fishback 
was not a judge, the latter statement may be doubted. Of this experi- 
ence Mr. Fishback writes as follows: — 


Nothing could be more acceptable to an American lawyer visiting England 
than such an invitation, and I promptly answered that I would be at Warwick 
at the opening of the Assizes. The judge on the circuit is furnished with a 
house for himself and family to live in during the sessions, and as Lady Cole- 
ridge, her brother and sister and her friend, a Mrs. Barrington, of Devonshire, 
were on the circuit with Lord Coleridge, the house was full. I found comfort- 
able lodgings at the Woolpack Inn, where I got my breakfasts, taking luncheon 
and dining with Lord Coleridge and family at the Judge’s lodgings, as it is 
called, a substantial structure designed by Inigo Jones. 


LORD COLERIDGE. 


The expense of keeping up the judge’s house is borne by the local authori- 
ties during the Assizes. By an ancient custom, the lord of a neighboring manor 
sends for the table of the Lord Chief Justice, when he is holding the Assizes, 
a haunch or saddle of venison and sometimes an entire carcass. When the gift 
is received the marshal of the Lord Chief Justice makes a formal and official 
acknowledgment, sending a simple “ thanks,” if itis a haunch: “ thanks for the 
handsome present,”’ if it is a saddle, and “‘ thanks for the splendid gift,”’ if it is 
the entire animal. It wasa splendid gift this time, and the venison was good 
and well dressed. It sometimes happens that, owing to political differences or 
personal dislike, the donor and the donee are not good friends, not even on 
speaking terms, but this causes no breach of the custom, which has been 
observed from a time whereof the memory of man runneth not to the contrary. 

By another custom as old, whenever the Lord Chief Justice comes to hold 
the Assizes in the Midland circuit, Balliol College, of the University of Oxford, 
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sends him a pair of immaculate kid gauntlets, which he wears at the opening 
ceremony. 

I arrived at the judge's lodgings a few minutes before eleven, and found 
everything in readiness, The chaplain had sent a large basket of roses, which 
were beautifully arranged on a center table in the reception-room. And there 
was the Lord Chief Justice, arrayed in all his bravery of his official toggery, 
His head was adorned with the enormous wig which is never worn except on 
state occasions and when the portrait painter is at his work. He wore the 
crimson robe, with the long “ tail,’? and about his neck was a massive gold 
chain, which was first bestowed on the Chief Justice in the time of Henry VII, 
His hands were incased in the white kid gauntiets —the gift from Balliol, his 
lordship’s college at Oxford. It was an imposing sight to see the crowds on 
the streets making way for the trumpeters who preceded the corporation car. 
riage in which the Lord Chief Justice, the mayor and the chaplain were carried 
to St. Mary’s church, where the chaplain preached a short and sensible sermon 
from the text, ‘‘ Wherefore, I was not disobedient unto the heavenly vision.” 


Tue Carirornia Rattroap Commisston.— This body has been giving 
a peculiar object lesson to the country. It was created by the present 
constitution of California, known in some quarters as the ‘* hoodlum” 
or *‘ sandlot’’ constitution. That instrument endowed it with the most 
sweeping powers. Nevertheless, the railroad trust, which has long 
dominated the politics of California, seems to have succeeded in owning 


a majority of its members, body and breeches, until after the last elec- 
tion which took place in that State. Then the fact transpired that two 
members had been successively elected to that body on the Democratic 
ticket, under a distinct pledge to vote in favor of making a general 
reduction of the railway freight charges in California, to the extent of 
twenty-five per cent. After considerable vibrating between opposing 
oscillations, the Federal judicial pendulum has touched the conclusion 
that the fixing of railway charges is an administrative question, in such 
asense that it may be done by an administrative board, created by the 
State for that purpose.! But it is obvious that this office is still judi- 
cial in its nature, in such a sense that a railway commission is not at 
liberty to fix a schedule of rates arbitrarily, and without a hearing and 
an investigation. It seems to be an unassailable proposition that to do 
so, without a fair hearing and investigation, would be a deprivation of 
property without due process of law, under the Fourteenth Amendment 
to the Federal constitution. The office, then, being quasi-judicial, 
what can be said of the state of public opinion which will justify a 
political party in nominating a candidate for such an office upon a dis- 


1 Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362. 
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tinct pledge to decide the question in a certain way before he has made 
any investigation or given any one a hearing? Could blind and unreas- 
ening ignorance go further? As well might a candidate for the office of 
judge agree in advance to decide a pending or prospective legal contro- 
versy in a certain way. When the two candidates successively elected 
on these party platforms and under these pledges, found themselves in 
office, it slowly began to dawn upon their minds that their offices were 
something in the nature of judicial offices, and that to pass an arbitrary 
resolution ‘‘ redeeming their pledges,’’ would be little short of an 
atrocious act. Nevertheless, a portion of the press of California 
clamored for them to ‘‘ redeem their pledges,’’ and called attention to 
the fact that, although there had been for many years a railroad com- 
mission sitting in California, under the most ample powers, at an ex- 
pense of at least three hundred thousand dollars to the people of the 
State, they had never done one thing for the public benefit to justify 
their existence,— that they had never done anything, in short, except 
to draw their salaries. One of the commissioners having signified his 
willingness to ‘* redeem his pledge,’’ this newspaper clamor centered up- 
on the other. His portrait was published, not ‘*‘in little’? but in great, 
and it was pointed out that this was the portrait of the man to whom 
the farmers of California looked to do what he had agreed to do, on the 
faith of which agreement they had elected him to his office. Finally 
these commissioners met, gave notice to the railroad company which 
owns or holds, with one or two exceptions, all the railroads in Califor- 
nia, and after what seems to have been an ample hearing, proceeded to 
make a general reduction in railroad freight rates in California, on the 
lines of this company, to the extent of eight per cent. Thereupon the 
railroad company took immediate steps to enjoin the enforcement of 
those rates, under the doctrine of the Texas Railroad Commission 
Cases.1 The Circuit Judge to whom they made their application had 
been appointed to his office at the request of the late Senator Stan- 
ford, long a president of this dominating railroad company. His action 
in the premises outran ramor. He granted a temporary restraining 
order upon an ex parte application without any notice to the Attorney- 
General of California or to the railroad commission, and afterwards 
cited them to show cause why it should not be continued,— or some- 
thing to that effect. His totally unnecessary haste in this matter was 
regarded as unseemly by the best and most impartial lawyers whose 
opinions were expressed with reference to it. One of the grounds of 
the application for injunction was that the railroad commission, con- 


1 Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, and other cases. 
VOL. XXIX. 57 
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sidered as a court or a quasi-judicial tribunal, was not qualified to act 
in the premises by reason of the pledges which two of its members had 
made, as already stated. That there is great force in this contention 
cannot be denied. But after all, the case will probably be decided upon 
a consideration of the question whether the rates which the commission 
fixed were unreasonable in the sense of being confiscatory, under the 
doctrine of the Texas decision. The hopeless feature of the case,— that 
is, to the wheat growers of California, who, it is said, are living on boiled 
wheat,— is that the injunction suit will be attended by such delay that 
before it reaches a final hearing, probably in the Supreme Court of the 
United States, the whole exigency, if such existed, which demanded a 
reduction of rates, will either have passed away, or will have become 

geravated, so as to demand a new and different schedule,— which 
circumstance alone will render the present action of the commission 
futile. When this injunction case is finally decided, they will probably 
take fresh action, and make a new rate of charges, and a similar litiga- 
tion will take place; so that in the face of harassing litigations in the 
Federal tribunals, their efforts will never amount to anything. 


Tae Lisrary or Concress At WASHINGTON AND THE Coprricnt Srs- 
TEM. — If the investigation into the methods, or rather into the lack of 
methods, pursued in the copyright department of the Library of Con- 
gress at Washington, shall result in putting that department into the 
hands of a sound, active business man, instead of leaving it in the hands 
of the incompetent, semi-honest old bookworm who has so long held 
it and neglected his duties, it will be a consummation earnestly to be 
hoped for by every author and publisher. An investigation by a Treas- 
ury expert revealed an enormous shortage in the accounts of Mr. Spof- 
ford, and especially those relating to copyright fees. Mr. Spofford 
thereupon paid into the Treasury the sum of $22,400, which, according 
to his statement, was ‘* approximately ’’ the amount due the Treasury 
on balance of copyright and salary accounts, as he found it. Mr. Spof- 
ford is a philologist, and therefore this payment was made by him to 
correct a ‘‘discrepancy.’’ Plain people, however, having a more limited 
vocabulary, persist in calling it by such names as embezzlement and 
stealing. Upon the prompt and accurate management of the copyright 
work in the Library of Congress depends the title to millions on millions 
of literary property. Many authors and some publishers do not yet 
know that, under the copyright law as recently amended, it is now ab+ 
solutely necessary to deposit two copies of every book upon which 
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copyright is claimed, with the librarian of Congress at Washington, 
before the publication of the work.’ Unless this act in pais is per- 
formed there is no copyright. The language of the statute is 
express and negative in its terms. ‘The possession of a copyright 
to a literary property which may be worth a hundred thousand dol- 
lars is thus made to depend upon proof of whether a particular 
act has been done. Hitherto the copyright department of the 
Library of Congress has been managed with such gross negligence 
that in many cases this proof could not be obtained; and there are, 
without doubt, many cases where authors and publishers of works have 
done all that the law requires to secure a copyright in them, and yet 
in which they could not successfully prosecute piracies, for the simple 
reason that, because of the gross negligence with which the copyright 
office has been managed, they could not procure legal evidence of hav- 
ing perfected their copyrights. The old system by which a copyright 
could be procured by lodging a copy of the book with the clerk of one 
of the District Courts of the United States, and having a statutory 
record there made, was infinitely preferable, so far as the safety of the 
copyright is concerned, to the present system; for then the author or 
publisher could go in person to the nearest United States district clerk 
and deposit the book, and see himself that the statutory record was 
made, and get a certified copy of it. But authors and publishers 
sending books to the librarian of Congress have in many cascs, not 
been able to get even an acknowledgment of them for months, and in 
some cases never. 


How to Incorporate A Raitroap Trust: Text or THE CHARTER OF 
THE SovurHERN Paciric Company or Kentucky.— The frauds com- 
mitted upon the jurisdiction of the Federal and State courts by a 
railroad trust incorporated under a special charter, obtained from the 
legislature of Kentucky, have been so often brought to the attention of 
our readers that they may have some curiosity in learning what that 
charter really is. Below we give it, with our own italics, as copied from 
the official volumes, after a careful verification :— 


An Act to Incorporate the Southern Pacific Company. 
Be it enacted by the General Assembly of the Commonwealth of Kentucky: 
§1. That Henry D. McHenry, Wm. G. Duncan, Samuel E. Hill, Samuel M. 
Cox, Henry McHenry, Jr., and their associates and successors and assigns, be, 
and they are hereby, created and constituted a body-corporate and politic, 
under the name of the Southern Pacific Company, and as such shall have per- 


1 26 U. S. Stats. at Large, 1107, § 4956; 27 U. S. Stats. at Large, 743. 
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petual succession, and be capable in law to purchase, grant, sell, or receive, 
in trust or otherwise, all kinds of personal and real property, to such amount 
asthe directors of said company may, from time to time, determine; and to 
contract and be contracted with, sue and be sued, plead and be impleaded, 
appear and prosecute to final judgments, all suits or actions at law or in equity 
in all courts and places; and to have an use a common seal, and to alter the 
same at pleasure; and to make and establish such by-laws, rules and regulations, 
for the government of said company and the conduct of its business as said 
corporation or the stockholders therein shall deem expedient or necessary for 
the management of its affairs, not inconsistent with the constitution and laws 
of this State or of the United States; and generally to do and execute all acts, 
matters and things which may be deemed necessary or convenient to carry into 
effect the powers and privileges herein granted: Provided, however, That said 
corporation shall not have power to make joint stock with, lease, own or operate 
any railroad within the State of Kentucky. 

§ 2. The said corporation is hereby authorized and empowered to con- 
tract for, and acquire by purchase or otherwise, bonds, stocks, obligations, 
and securities of any corporation, company or association now existing, or 
hereafter formed or constituted, and bonds, obligations, and securities of 
any individuals, State, Territory, government or local authorities whatsoever, 
and to enter into contracts with any corporation, company or association, in- 
dividuals, State, Territory, government, or local authorities, in respect of their 
bonds, stock, obligations, and securities, or in respect of the construction, 
establishment, acquisition, owning, equipment, leasing, maintenance, or opera- 
tion of any railroads, telegraphs, or steamship lines, or any public or private 
improvements, or any appurtenances thereof, in any State or Territory of the 
United States, or in any foreign country, and to buy, hold, sell and deal in all 
kinds of public and private stocks, bonds, and securities; and said corporation 
may borrow and loan money, issue its own bonds or evidences of indebtedness, 
and sell, negotiate and pledge the same, to such amounts, upon such terms, and 
in such manner as may, from time to time, be determined by the directors of 
said corporation; and 1t may mortgage all or any part of its property, assets, 
and franchises to secure such bonds and the interest thereon, on such 
terms and conditions as shall on that behalf be prescribed by its board of 
directors. 

§ 3. The capital stock of said corporation shall be one million dollars, divided 
into shares of one hundred dollars each; which shares shall be deemed personal 
property, and may be issued, transferred, and forfeited for non-payment in 
such manner as the board of directors of such corporation may determine; and 
no person shall be in anywise liable as a stockholder of said corporation after said 
capital stock to such amount of one million dollars shall have been paid in in cash, 
and a certificate to that effect signed and sworn to by the treasurer anda 
majority of the board of directors of said corporation shall have been filed in 
the office of the Secretary of State of this State; nor shall the said corporation, 
nor any of the officers or agents thereof be thereafter bound to make any further returns 
or certificates: Provided, however, That if, after the payment of such capital stock, 
any part thereof shall be withdrawn for or refunded to any of the stockholders 
when the property of the corporation is insufficient or will be thereby rendered 
insufficient for the payment of all its debts, the stockholder receiving the same 
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shall be bound and obliged to repay to said corporation or its creditors the 
umount so withdrawn or refunded. 

§ 4. Any two of the persons above named as corporators of said corporation 
may call the first meeting for the organization of such corporation at such time 
ond place as they may appoint, by mailing a proper notice of such meeting to 
each of such corporators at least ten days before the time appointed; and in 
case @ majority of such corporators shall attend such meetings, either in person 
or by proxy, they may open books for subscriptions to its capital stock; and 
whenever five hundred thousand dollars shall be subscribed and ten per cent. 
of said subscriptions shall be paid in cash, the stockholders of said corporation 
may organ ze the same, and said corporation may proceed to business. 

§ 5. Each share of stock entitle the holder thereof to one vote, in pc rson or by 
proxy, at all meetings of the stockholders; the holders of a majority in inter- 
est of the capital stock, present in person or by proxy, shall constitute a 
quorum. The corporation shall have a lien on all the stock and property of 
jts members invested therein for all debts due by them to said corporation, 
which lien may be enforced in such manner as the by-laws shall prescribe. 

§ 6. The stock, property, and affairs of said corporation shall be managed by 
a board of directors of such number, not less than three, as may be from time 
to time determined by the corporators or stockholders. The directors shall be 
elected by the stockholders at such time and place, and in such manner, 
and for such terms, as the stockholder shall from time to time determine, 
Meetings of directors or stockholders may be held within or without the State. 
No person shall be elected a director who is not a stockholder of the corpora- 
tion. A majority of the directors shall constitute a quorum of said board for 
the transaction of business. ‘The directors shall appoint from their own num- 
ber a president, and they shall also appoint a clerk and treasurer, and such 
other officers and agents as they may deem proper, to hold their offices during 
the pleasure of the board. In case of a vacancy or vacancies in the board, the 
remaining directors may fill such vacancy or vacancies. The capital stock of 
said corporation may be increased from time to time to such sum as may be 
determined by the board of directors of said corporation, provided such in- 
crease or diminution shall be approved by at least two-thirds in interest of the 
stockholders of said corporation. 

§ 7. The annual tax upon said corporation sha!l be the same as is now fixed 
by law for brokers’ license: Provided, That all property owned by saidcorpora- 
tion and situated in the State shall pay the same State and local tax as is 
assessed upon similar property. And capital stock in said corporation, owned by 
citizens of the State, shall be assessed against the holders thereof as choses in 
action under the equalization law. 

§ 8. The company shall keep an office for the transaction of business, and the 
clerk or assistant clerk of said corporation shall reside within the State of 
Kentucky; but the said corporation may keep offices at such places outside of this 
State as in the judgment of its board of directors its business may from time to time 
require: Provided, That nothing herein contained shall be construed as granting 
any lottery or banking privileges. 

§9. This act shall take effect immediately upon its passage. 

Approved March 17, 1884.) 


1 Laws of Ky., 1883-84, Ch. 403. 
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It will be perceived that the foregoing statute authorizes the com. 
pany thus incorporated to do almost everything, provided it does it 
outside the State of Kentucky. The corporators might hold their first 
meeting outside of Kentucky at any place which they might appoint, 
and might be there either in person or by proxy. In other words, they 
* might give all their proxies to Huntington, Stanford, Crocker, and 
Hopkins, whose dummies they were, and the latter might meet and 
organize the corporation in New York, San Francisco, or elsewhere. A 
respect for decent appearances induced the insertion of a clause in the 
statute requiring them to keep an office with a clerk or an assistant 
clerk, in the State of Kentucky; but beyond this, having once 
organized, they were relieved from making any further returns or cer- 
tificates tothe State of Kentucky, or from doing anything else withrespect 
to that State beyond the payment of a mere broker’s tax to it. They 
might, however, oppress and defraud the citizens of other States and 
Territories at will, and the people of Kentucky had no concern with 
that. For an abuse of their corporate privileges in other States and 
Territories, the persons aggrieved would ordinarily apply to the attorney 
general of the commonwealth of Kentucky to have him prosecute a 
quo warranto to revoke their franchises, and he would, of course, reply 
that as the citizens of Kentucky were not hurt by their frauds and 
oppressions, practiced in other States, Kentucky had no concern with 
it. After this charter had been in existence some four years, the 
astute lawyers who concocted it came across a decision of the Supreme 
Court of Kansas, which we can now quote only from memory, to the 
effect that where a corporation is created by a foreign State and is pro- 
hibited from exercising its franchises in that State it would not be 
allowed to exercise them in the State of Kansas. This aroused them to 
the possible danger of the proviso at the close of the first section, which 
we have put in italics. Accordiagly, they procured from the legisla- 
ture of Kentucky the following bungling amendment to that proviso: — 
An Act to Amend an Act to Incorporate the Southern Pacific Company, Approved 

March 17,1884. 

§ 1. That the act entitled “‘ An Act to Incorporate the Southern Pacific Com- 
pany,’? which was approved March 17, 1084, be, and the same is amended by 
adding to section 1 thereof the following words, to wit: Except subject to 
and in conformity with the provisions of the laws of the State of Kentucky 
applicable to railroads and requiring no special rights that may be possessed 
by any railroads in the State, except the general and ordinary rights of common 


carriers as possessed by railroads generally. 
Approved March 21, 1888. 


It thus appears that the State of Kentucky was willing to allow this 
wonderful corporation to exercise all sorts of franchises and privileges in 
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other States and Territories, and to exert all sorts of powers against the 
citizens of such States and Territories ; but that it was unwilling, when 
it should actually come into the State of Kentucky to do business, that 
it should there do business except in conformity with the general laws 
of Kentucky. The provisions allowing it to lold its first meeting for 
organization outside of Kentucky, to keep its general business office 
outside of that State, to hold its meetings of directors outside of that 
State, when coupled with’ this proviso and its amendment, go to 
show that Kentucky impudently attempted to create a corporation 
which should exert its powers anywhere except in Kentucky. In other 
words, the Commonwealth of Kentucky was endeavoring to charter a@ 
foreign corporation and succeeded in doing it. In nearly all theschemes 
of incorporation with which we are acquainted, all constituent acts 
which require a general ineeting of the stockholders, such as the election 
of directors, the increase of the capital stock, and the like, must be 
done within the State creating the corporation; but here the capital 
stock may be increased in the discretion of the directors, subject only 
to the approval of — that is to say by the ratification of — two-thirds 
of the stockholders. If we had time we could point out other peculiari- 
ties of this wonderful charter. 

The history of the corporation organized under it is briefly this: — 
Its principal business offices were established in the city of San Francisco, 
in the State of California, and have always beenthere. It has increased 
its capital stock, under the power contained in its charter, from one 
million dollars to one hundred aad fifty million dollars, with nearly that 
amount actually issued. It has absorbed many railroad companies by 
the mere act of purchasing their shares ; one corporation thus swallow- 
ing up many others. All the corporations which are subordinate to it 
have been absorbed by it in this way, with the single exception of the 
Central Pacific Railroad Company. It got possession of that company 
by procuring a lease of its properties for the period of ninety-nine 
years. Our learned readers need not be told that a railroad corporation 
cannot lease its properties or assign its franchises without the consent 
of the legislature of the State creating the corporation. The Central 
Pacific Company, in order to make this lease valid, procure: the con- 
sent of the legislature of California by which the company had been 
incorporated ; but it did not procure the consent of the Congress of the | 
United States, by which, as decided by the Supreme Court of the United 
States,! its principal franchises had been conferred. The character of 


1 California v. Central Pac. R.Co., Judge Gilbert in the Stanford case, 
227 U. S. 1. See also the opinion of elsewhere quoted in this number. 
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this lease will be further understood when it is stated that the lessors 
and the lessees were substantially the same persons, the corporators of 
the Southern Pacific Company named in the act above quoted, being 
the mere dummies of the four co-adventurers who were substantially the 
sole corporators and stockholders of the Central Pacific Railroad Com- 
pany. ‘This remarkable corporation is, under the rule of Federal juris- 
diction alluded to in a leading article in this number, conclusively 
presumed to be a citizen of the State of Kentucky, although all its 
property and business is outside of Kentucky, although it is prohibited 
from exercising any of its special franchises within that State, and 
although all its shareholders reside in other States. Nay, more: as we 
shall show in a future number, it is an ‘‘ inhabitant’’ of the State of 
Kentucky for the purposes of Federal venue, and not an inhabitant of 
the State of California, where it has its chief offices, does its greatest 
business, and holds its most valuable properties. The meaning of this 
is that, although it can sue a citizen of California in a Federal court in 
California and is not obliged to sue him in a State court, he, on the 
other hand, cannot sue it in a Federal court in California, but if he 
wishes to bring an action against it in a Federal court, he must go 
twenty-five hundred miles from his domicile and from its actual domi- 
cile, to the State of Kentucky, and bring his action againstit there. It 
is true that he can sue it in a State court in California, but he may 
desire to exercise the right which it has against him of suing it in one 
of the courts of his country sitting in that State; but the rule in regard 
to the ‘‘inhabitancy’’ of corporations prohibits him from doing this 
unless he goes to the enormous cost of a journey of twenty-five hundred 
miles for that purpose, which is practically prohibitory.1 We add, in 
closing, that the attorney of the United States for the Southern District 
of California, about a year ago, filed a bill in the Circuit Court of the 
United States for that district, under the Sherman Anti-Trust Act, to 
dissolve this railroad trust called the Southern Pacific Company, on the 
grounds of its being a conspiracy against interstate commerce ; but that 
Attorney-General Olney, who, before becoming Attorney-General, 
had been the organizer and adviser of trusts and all whose sympathies 
are known to be in favor of corporations and trusts, ordered him to 
dismiss the bill, and it was done. 

There is, nevertheless, a gleam of hope for people living outside the 
State of Kentucky, in a rule of law of which many lawyers seem not to 


1 That we are correct in this state- itancy’’ of corporations under the act 
ment of the effect of the recent Fed- of Congress of 1887, we appeal to Shaw 
eral doctrine in regard to the “‘inhab- v. Quincy Mining Co., 145 U. S. 444. 
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be aware, which is that a quo warranto proceeding can be maintained 
to oust a foreign corporation of any franchises which it is exercising in 
the domestic State in contravention of its laws or policy. The legisla- 
tures of the States and Territories in which this railroad octopus is exer- 
cising the franchises granted by the legislature of Kentucky may 
therefore restrain and regulate the exercise of those franchises by 
proper and wholesome laws; and if those laws are disobeyed, such 
State or Territory may oust it of the franchise granted by the legisla- 
ture of Kentucky in a proceeding by quo warranto, that is to say, pro- 
hibit it from exercising those franchises within the domestic jurisdiction. 
The law on this subject, is not, however, well developed ; and the con- 
sequences which would attend such a prohibition, and whether such 
State action in the case of an interstate railway company would be 
upheld by the Supreme Court of the United States, seem to be unsolved 
problems. 

The granting of this charter was a deep disgrace to the Common- 
wealth of Kentucky. Why will she not repeal it, under the reserved 
power which, no doubt, exists in her constitution or general statutes 
enabling her to do so? 


How To Burtp RarLroaps, Mortcace Tuem ror Twice THEIR VALUB 
Berore ARE Burtt, Keer Harr tue Bonps anp THE RaILRoap 
Atso— Tue Vatve or Bonps As an Investuent.— The following 
legal opinion, written at the request of a client, by Hon. John T. Doyle, 
an old and distinguished lawyer of San Francisco, upon the nature of 
the new issue of bonds which the Southern Pacific Company of Ken- 
tucky is endeavoring to market, gives a wonderful insight into the 
modern American method by which a railroad is built by means of 
money raised by mortgaging it before it comes into existence and by 
selling half the bonds while the co-adventurers keep the other half and 
the railroad besides. It is needless to say that where, as in many well- 
known cases, this maneuver proves successful, the co-adventurers 
establish a tariff of charges for the transportation of passengers and 
freight large enough to pay operating expenses, to keep the railroad in 
Tepair, to make the necessary betterments, and also to pay interest on 
this treble capitalization. We say treble capitalization because there 
is always (1) a dividend-paying stock representing, at the very least, 
the full value of the railroad and generally a great expansion for the 
imaginary value of the franchise; and (2) a volume of mortgage bonds 
of at least double the value of the properties, half of them sold to raise 
the money to create the properties, and the other half retained by the 
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co-adventurers and public cut-purses who put through the scheme. It 
is worthy of grave consideration whether a railroad thus built at three 
times its value, which taxes the people in regard of its charges to pay 
interest on this treble valuation, is to be regarded as a blessing ora 
curse. ‘The people have the remedy in their own hands if they are 
courageous enough to take hold of it and apply it, and that remedy ig 
the public ownership of railroads and other public utilities. We admit 
the danger of the remedy under our political system. The problem 
drives the people to a choice between the incorporated pirate and the 
political boodler. A people driven to such a choice are indeed betwixt 
the devil and the deep sea. But to the opinion of Mr. Doyle: — 


Dear Sir: I have at your request examined the trust mortgage of the South- 
ern Pacific Railroad Company of September 15, 1893 (as recorded), with a view 
to determine the value of bonds issued under it and the security they offer to 
investors. In doing so I have made use of the published reports of the com- 
panies concerned and other public documents, and the information gathered 
from a pretty close attention to railroad affairs in California for several years 
back. The results of my study are given below:— 

I premise at the first mortgage of the Southern Pacific Railroad Company 
is dated April 1, 1875, and purports to secure bonds to the amount of $46,000, - 
000, being at the rate of $40,000 per mile on 1,100 miles of road contemplated 
at the time it was made, This programme included a road across the Coast 
Range to connect the road through the Santa Clara valley with the one running 
through that of the upper San Joaquin river. This connection, however, has 
never been built, and probably never will be, so that the first mortgage covers 
two distinct and unconnected roads— the one extending from this city south- 
wardly towards Monterey, and the other from a station called ‘“ Alcalde,” in 
the San Joaquin valley, to a point on the Colorado river called The Needles, 
This latter depends for its connection with San Francisco on the S.J. V. branch 
of the C. P. R. R., of which it is a prolongation. The amount of these bonds 
outstanding at last reports was slightly under $31,000,600. The apportionment 
of it between the two roads mentioned, when it comes to be foreclosed, and 
the roads sold separately, will be the task of the lawyers of the future; but that 
is from the present purpose. 

I assume that you are aware that the profits made from railroads in Cali- 
fornia have not arisen from the legitimate business of transportation, but from 
the sales of bonds on the road, far in excess of the cost of construction — 
“ building cheap and bonding dear.”’ 

When a road can be built say for $25,000 per mile and bonds to the extent 
of $10,000 per mile sold on it, the temptation to keep on building, wherever 
the topography invites it, is strong, and where the construction company con- 
trols the proprietary one, irresistible. Hence, after building so much of the 
Southern Pacific road as could be profitably done on the margin between cost 
and bond sales, the Directors proceeded to project and commence roads in 
various directions, pretty much wherever the land was level. Each piece of 
road involved the organization of a separate company, and whenever the cost 
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of building amounted to any considerable sum, a separate mortgage and bond 
issue were in order. In this way the parties found themselves, early in 1888, 
owning the stock of seventeen different fragmentary railroads, scattered over 
some 500 miles of country — some large, some small, some partly built, others 
only contemplated, etc., and having nothing in common except that they all 
fed to the Southern lacitic road (or would do so if completed) and that their 
stock was held by the same construction company. The aggregate of bonds 
and the debt of these concerns had become inconveniently large, and some- 
thing had to be done, as there was no market for the securities of these petty 
roads. The whole seventeen, therefore, in 1883, were consolidated with the 
Southern Pacific Railroad Co., and a blanket mortgage for $38 ,(00,000 covering 
the whole of them, put on record. Diligent efforts were made to get these 
bonds afloat, and the usual stock-board manipulations resorted to, but without 
success; and after five years of recorded ‘askeds’’ and “ offereds’’? and 
“sales”? the bonds were still only available as collateral and taken as such 
with increasing reluctance. Hence the necessity of a new loan with a more 
substantial base, if possible, and of this necessity the mortgage of 1893 was 
born. 

The instrument is of inordinate length, forbidding any complete resume of 
its contents, but as it is in print you can obtain a copy of it at the New York 
office. A carefully made abstract of itis before me. After the recital of a multi- 
tude of historical details about as important as Andrez Corzuclo’s confidence 
to Gil Blas, comprising ‘‘ Una infinidad de cosas, que tanto importaba saberlas 
como ignorarlas,”’ it proceeds to convey the whole Southern Pacific road built, 
and to be built, existing, contemplated, and even possible (in describing which 
no distinction is made between roads in esse and those only in posse; but all 
are sect down impartially as a railroad line from such a place to such a place), 
to the New York Central Trust Company as security for bonds to be issued by 
the grantors, which are to be authenticated and certified by the trustee as com- 
ing under the mortgage: Of these bonds a sufficient number seem intended to 
take up and retire the first mortzage bonds of 1875, and other oxtstanding prior 
mortgage bonds, dollar for dollar; but the provision for that purpose is so. 
badly worded as to suggest a misprint or like blunder. I regard it, however, 
as unimportant, as the holders of the bonds of 1875 are not likely to exchange 
them, and those of the other bonds will readily do so — indeed, it is said, have 
already done it. The rest of the issue, duly authenticated and certified, is to 
be delivered to the mortgagors, at prescribed rates per mile for road, built or 
to be built, and ready for operation, part at the rate of $30,000 per mile, other 
parts in installments of $22,500 and $7,500 per mile, according to the amount 
of work and improvement on the road covered. I donot feel sure that I under- 
stand the language of this part of the instrument, which is rather technical and 
quite obscure, but I suppose it to call for an issue of bonds of $30,000 per mile,de- 
liverable in two installments,according to the condition of the portion of the road 
in respect to which they are to be issued. The most material stipulation, I think, 
is that the amount of bonds to be advanced is to be determined by the cost of 
the road as certified by the President and Chief Engineer of the Southern 
Pacific Railroad Company. The certificates are to be ‘‘ That the actual cost, in 
cash, or in bonds issued under this mortgage, taken at the fair market value 
thereof, of the railroad so built, equals or exceeds the par value of the bonds 
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requested to be certified.’’ This form of certification is repeated from place to 
place throughout the whole instrument, and is, so far as amount of bonds goes, 
the salt of the whole matter. Any one who is minded to trust the President 
and Chief Engineer of the Southern Pacific Railroad Company (whoever they 
may, from time to time, be) to certify to the building of the road, and its actual 
cost, measured in the fair market value of those bonds (which fair market 
value is also to be certified by them) and lend his money on such certificates, 
will find his requiremetts met here, and may make his bid at once. But as the 
selection of these gentlemen who are to certify rests ultimately with the South. 
ern Pacific Company of Kentucky (which is practically identical with the con- 
struction company which sells the bonds) it seems hardly necessary to go 
through so much circumlocution to find out their opinion on the subject: Why 
not ask Mr. Huntington himself at once and have his personal assurance onthe 
value of the security? 

There are several other considerations affecting this proposed loan which 
seem to me of importance, viz. :— 

1, Assuming that all the bonds of the various fragmentary roads brought 
into consolidation in 1888, have been exchanged for those issued under the pres- 
ent mortgage (which, if it has not been actually done, doubtless can be with- 
out difficulty), and that the same is true of all bonds issued under the mortgage 
of 1838, the mortgage itself is not a first lien on anything more than the 
mortgage of 1888 was, except as to any road, if such there be, since built and 
coming within the description of the mortgage premises. 

The bonds indeed are on their face entitled ‘‘ Southern Pacific Railroad Con- 
pany (of California), First Consolidated Mortgage Gold Bond.” But this 
title to make it conform to the truth needs a little explanation. It is not,I 
imagine, intended to falsely represent the bonds as secured by a first mortgage 
on the Southern Pacific road (though if any one should be perverse enough to 
so’understand it, he may do so at his own risk), but to declare them secured 
under the first consolidated mortgage. The difference between a consolidated 
and unconsolidated mortgage is, of course, well known, though not perhaps 
defined in legal text-books or even in the Century Dictionary. The mortgage of 
April 1, 1875, still forms the first lien on the main stem of the Southern Pacific 
road, and on the land grant, and there were, at last reports, over $30,900,000 of 
its bonds outstanding; these are not held by any one syndicate or combination, 
and cannot be called in and exchanged for the new issue for at least fifteen 
years to come. For all practical purposes, therefore, the new mortgage is a 
second mortgage and subject to a prior lien of $30,900,000 on the cream of the 
property; a sort of security few have faith to lend on. 

2. Nor is it at all certain (as I read the instrument) that it is required to be 
a first lien on any new road to be constructed and acquired in accordance with 
its terms. To insure this, the provision for certifying and delivering bonds 
should be that the bonds should only be issued in the proportion to the road 
constructed and finished, and on which some competent and impartial authority 
to be named (such as a title insurance company) shall certify to the parties of 
the third part that this mortgage is a first lien. As it now stands, it will be 
quite competent for the Pacific Improvement Company to build any of the un- 
constructed parts of this Consolidated Southern Pacific road and incumber it 
for the cost of construction, and then convey it, thus incumbered, to the South- 
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ern Pacific Railroad Company and draw $22,500 or $30,000 per mile in these 
ponds for it, on a certificate of the President and Chief Engineer as to the cost. 
of building or acquiring it. 

8. Of the descriptions of unbuilt or contemplated roads, included in the 
mortgage, which amount to several hundred miles, there are many, of which 
the following is a sample: ‘‘ Seventh— From a point on the Southern Pacific 
Railroad, at or near Avon, Contra Costa County, to a point on the Central Pacific 
Railroad, at or near Pleasanton, thirty-five miles, more or less.” As it is 
obviously impossible, in advance of actual construction, to locate this line of 
road on the ground, the question at once arises whether the mortgage will 
become a lien on any road the parties may afterwards build, which can be 
included within these general words of description? Every cautious investor 
will consult his own lawyer on this rather knotty question and answer for him- 
self. To illustrate by a parallel case in ordinary business. I suppose myself 
to make a mortgage of ‘‘ a house on Montgomery street’ when I have no such 
house; will such a mortgage attach to any house I may afterwards acquire on 
that street? Will it in such a case take precedence of any prior incumbrance 
thereon? How if I acquire two or more such houses by the same conveyance 
or at the same time? To which of them will it attach? I donot pretend to 
resolve these questions; I merely point out their ex‘stence. Let those whoare 
in a hurry to invest in Southern Pacific Railroad Company bonds settle them for 
themselves. For my part I would prefer in such a case the position of judg- 
ment creditor to that of the bondholder (and it is between them it will arise} 
every time; yes, two to one. 

4. All the road covered by this mortgage is leased to the ‘* Southern Pacific 
Company of Kentucky,” a different corporation from the ‘Southern Pacific 
Railroad Company,” for some eighty or ninety years under what is known as the 
“Omnibus Lease.”? This lease gives to the lessees the control and management 
of the roads covered by it during the whole term of its duration; and, contrary 
to the usual course of dealing between lessor and lessee, instead of the lessee 
paying rent for the property to its owner, the latter agrees to pay the tenant for 
his services as such. Ten per cent of the net profits of the operations of the 
road go to the Southern Pacific Company, the tenant, for managing and operat- 
ing the road. Now as this company owns within the merest trifle of the whole 
stock of the railroad company, this omnibus lease is a contract or device by 
which the stockholders take ten per cent of the net profits of the road asa 
reward for managing their own property. Of course the interest on the first 
mortgage bonds of April 1, 1875, must be taken out before there are any net 
proceeds to divide, but whether the same rule would be applicable to the interest 
of these bonds of 1893 I do not know. It would depend upon the words of the 
lease, of which I have not a copy on hand. It is not, perhaps, a question of 
great immediate importance, because as long as there are bonds left to sell 
those in control of the Southern Pacific Company are too much interested in the 
selling of them to put forward any claim likely to impede sales. But what 
appears undeniable is that the present mortgage is a subsequent lien on the 
property, to this omnibus lease, and is meant to be kept such; so that if the 
holders of the bonds should, by and by, be driven to a foreclosure of the mort- 
gage and purchase of the property for their protection, they will find that they 
have acquired no real control of it, for it is still leased to the Southern Pacific 
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Company for a couple of generations ahead, on terms which give the whole 


ing 

control of it to the tenants and allow them ten per cent of the net profits for ah 
management and operation, The monstrous power conferred by such a lease, col 
and its deadly effect, in the hands of a company holding a similar lease of the ve! 
rival road through the same valley, with the power it gives of routing the wa 
freight and thus determining “ which grain shall grow and which shall not,” all 
cannot be overstated. If illustration be desired look at the condition to which th 
the Central Pacific road has been reduced by the operations of its lease to the th 
same parties. 

As this is a vital point I quote the language of the mortgage bearing on it. ‘ac 
The parties to the instrument are: va 

The Southern Pacific Railroad Company, party of the first part; the Southern 
Pacific Company of Kentucky, party of the second part; The Central Trust th 
Company of New York, party of the third part. 80 

The parties of the first part mortgage to the parties of the third part all the a 
road mentioned, actual and possible, and, after expressing all the particulars, of 
conditions and covenants intended, towards the end of the paper we read, its 
“The Southern Pacific Company, party of the second part to this indenture, 
the lessee of the railroads of the said party of the first part affected hereby, be 
does hereby consent to this indenture,and hereby waives any and all objections th 
it might or could have to the execution thereof, and to the issuance of the st 
bonds therein provided for: provided that nothing in this consent or T 
waiver contained shall be construed as a grant of any of the property pi 
rights of the said Southern Pacific Company, or of its franchises, to the S¢ 
mortgagee or trustee named herein.’? This you see is an express affirm. TX 
ance and admission of the validity of the omnibus lease, as affecting all the ni 
roads described in the mortgage (which by its terms probably was not), anda Pp 
reservation by the lessees of all the rights derived under it. The lease there- e 
fore is distinctly recognized and affirmed by the mortgagees as a prior incum- u 
brance on the road to the mortgage. u 

5. In connection with these bonds the question of rolling stock for the road T 
is of considerable importance. The mortgage contains words of conveyance 0 
adequate to cover any such property that the mortgagors owned September 15, h 
1893, or may acquire thereafter; but I do not find any enumeration or specifi- I 
cation of such, nor even an assertion that the road owns any, nor any pro- f 
vision for insuring that the equipment shall be kept up to its present or any 8 
other standard. I 

Whether the presentr olling stock belongs to the Southern Pacific Railroad d 
Company, or to its tenant, the Southern Pacific Company, I do not know, and 8 
think it would be dificult for an outsider to ascertain or prove. Such things t 
used to be lettered ‘* Southern Pacific R. R. Co.”? but for some time back, I t 
observe the last of these indicia have disappeared and the words ‘‘ Southern v 
Pacific’ or initials ‘*S. P.’’ alone are used, which are equally applicable to both q 
companies. If possession is to be taken as an evidence of ownership, the t 
lessee (The Southern Pacific Company) must be deemed the owner. If the b 
Southern Pacific Railroad Company or its grantees or mortgagees claim ad- a 
verscly to the lessees, ownership must be shown by proof that the railroad b 
company’s money paid for the locomotives and cars involved. I presume there $ 
are persons who by going through the accounts of both companies and import- b 
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ing into the inquiry their own knowledge of facts, could determine the owner- 
ship of some particular locomotive or car; but even with that assistance (if he 
could get it), the receiver appointed on behalf of these bondholders will not be 
very far advanced, for the lease to the Southern Pacific Company stands in his 
way. All he can get for the bondholders is what the mortgagors themselves 
allow him as net proceeds of operating the road, which they, as lessees, retain 
the right for eighty or ninety years to come to operate and control, even after 
they part with ail proprietary interest in it. 

6. The building of the new San Joaquin Valley railway is too serious a men- 
ace to te Southern Pacific property to be left out of account in considering the 
value of any of its securities. 

This road is incorporated to build from Stockton, the head of navigation on 
the San Joaquin river, to Bakersfield, the head of the valley, say 400 miles or 
so. This parallels the Southern Pacific through the richest portion of its route, 
and that from which it derives its most lucrative business, and a comparison 
of the circumstances of the two lines will show at a glance the seriousness of 
its competition and th: enormous injury it must inflict on the Southern Pacific. 

The San Joaquin valley is a great alluvial plain so nearly a dead level as to 
be capable of irrigation by water from the San Joaquin river and its confluents 
through the whole of its vast area of some 20,000 square miles. Under the 
stimulus of water its fertility and productiveness rival the valley of the Nile. 
To monopo:ize its traflic for all time the Southern Pacific Company has three 
parallel lines of road through its entire length, the capital of which is repre- 
sented, by stock and bonds, amounting, as I compute, to $73,000 per mile of 
road. Lut asa single road is really capable of doing the whole existing busi- 
ness the capitalization is equivalent to one three times as great ($220,000) 
per mile of country served and drained by the road. This enormously 
exaggerated capital calls, of course, for excessive fixed charges, and has fur- 
nished the excuse for rates of freight through the valley, so oppressive as to 
make the Southern Pacific probably the most execrated corporation in America. 
The Valley Railw.y, now in course of construction, is the outcome of a revolt 
of the commercial classes and property-holders of San Francisco against the 
hostile policy of the Southern Pacific and its monstrous rates of local freights- 
It is not projected or entered upon as a money-making enterprise, but distinctly 
for the purpose of reducing local rates to a minimum. The capital is sub- 
scribed in cash, and there is no construction company fraud connected with it. 
Its terminals are donated by the cities of San Francisco and Stockton, way 
depots and rights of way provided gratuitously by the towns and counties 
served by it, and these facts with the enormous fall in railroad materia! prior 
to and since the collapse of 1893, will reduce the cost of building and equipping 
the road to not more than $18,000 per mile, possibly as low as $15,000, all of 
which will be represented by stock (no bonds) paid for, in cash, by people who 
do not look for their return in dividends, but in the restoration of prosperity to 
the community in which they live and hold property. The rates established 
by the road will necessarily be adopted by the Southern Pacific Company, and 
as only the highest scale of charges has enibled it to keep its head above water 
hitherto the results are not likely to favor the new bonds. If a capital of 
$18,000 or $20,900 per mile can do the business and set the price, a concern 
handicapped with a nominal capital of eleven or twelve times as much must go 
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to the wall. The effects of the new construction will begin to be felt within q 
year. 

There are other objections to these bonds, but I have probably said enough 
to show you that the man must be hungry indeed for railway securities who 
even nibbles at a hook with so little bait as this. The fact is (and the next 
two years will prove it) that the Southern Pacific Railroad has passed its peri- 
helion and must henceforth visibly decline. It is true that it possesses the 
most favorable line, from ocean to ocean, of all overland roads, except Panama 
and Tejuantepec; but the Northern Pacific, Great Northern, Central and Union 
Pacific, Atchison, Topeka and Sauta Fe, Texas Pacific aud Atlantic and Pacific 
all compete for overland trade, and any one of them is capable of doing the 
whole of it. Even the Canadian Pacific demands and must have its share, 
The fierceness of this competition and the determination of the Southern 
Pacific managers to exclude the Isthmian lines, which can underbid all the 
others from the trade, has reduced rates and kept them down to a point at 
which the overland through business is, and for the last two years has been 
done at loss. Some of the competing lines have gone into the hands of receiv- 
ers, and all have lost heavily. The Southern Pacific has kept its head above 
water by its receipts from the local business of this State on which the charges 
are excessive. But the lines which have earned this money are now being 


duplicated at a cost of about one-twelfth of the capital they represent. There 
can be but one outcome to such a race. 


Yours truly, 


Joun T. Dorie. 


Power or Everrsopy to Ser Asipe Acts or Concress.— The three 
articles which we print in this number, that of Mr. Allen criticising the 
article of ex-Governor Pennoyer in our former issue, that of ex-Gov- 
ernor Pennoyer in reply to Mr. Allen, and that of Mr. H. Campbell 
Black, author of an able work on Constitutional Law, are calculated to 
draw the attention of the profession and the public very strongly to the 
question of the power of everybody to set aside acts of Congress. 
These articles should be read in connection with the article of Mr. 
Robert Ludlow Fowler in our last issue, in which Mr. Fowler undertakesto 
vindicate this power in the Federal judiciary on historical grounds. 
Until we read the article of Mr. Fowler, we supposed that there were 
some historical grounds in support of the action of the Federal judi- 
ciary in laying hold of this power; but certainly Mr. Fowler falls very 
far short of proving such a proposition, and we assume that he has got 
out of the question all there is init. EEx-Governor Pennoyer, on the 
contrary, in his article which we publish in this number, disproves it by 


the most potent historical arguments, the action of the constitutional | 


convention itself on three important occasions, in which it declined to 
admit the judiciary to a participation in legislation, and declined to 
confer upon it a negative upon the acts of the national legislature. It 
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will be perceived that, in the voting by the States, the majority against 
conferring this power on the judiciary was about twotoone. In the 
face of what the convention actually did, or rather refused to do, it 
seems the idlest possible thing to cite the subsequent writings of Alexan- 
der Hamilton, an extreme Federalist, whose views did not prevail in the 
convention, though they had a considerable influence upon subsequent 
legislation. ‘The towering absurdity, if not monstrosity, of the proposi- 
tion that any single department of the government can exercise a 
power which the people of England forced their kings to relinquish,— 
the dispensing power,— culminates in the modern doctrine that a sub- 
ordinate departmental officer of the government can exercise it by 
deliberately setting aside an act which has received the concurrence of the 
House of Reprepentatives, the Senate, and the President,— bodies num- 
bering in the aggregate perhaps four hundred members, and including 
many of the most eminent lawyers in the country. And yet that is 
just what the Comptroller in the Treasury has done in the Sugar 
Bounty case, which is reviewed by Mr. Black. King Henry VIII. was 
the last king of England who exercised the dispensing power without 
opposition. The exercise of that power is believed to have been one of 
the causes which brought the head of Charles I. to the block. Two of 
the States, Rhode Island and North Carolina, in ratifying the Federal 
constitution, proposed as amendments, that the President should never 
exercise that power; and yet the judiciary seizod it at a very early 
period in the history of the government formed under the constitu- 
tion; and now it is seized by a subordinate ministerial officer; and the 
new doctrine is that any one can exercise it who is called upon to 
enforce a law of Congress, which he happens to regard as opposed 
to the constitution! When we first learned that the Comptroller . 
of the Treasury had set aside an act of Congress, our impulse 
was to regard him as a fit subject for impeachment; but it 
seems, from reading his so-called opinion, that all that he has done 
has been to refuse to execute the statute, and to pass the papers on to 
the Court of Claims, in order that the question of its constitutionality 
may be settled by the judicial branch of the government, ultimately by 
the Supreme Court of the United States, —in other words that an 
appeal may be taken from the House of Representatives, the Senate, 
and the President concurring in an act relating to the disposition of the 
public revenues, —a mere appropriation act,—to nine lawyers. To 
such base uses have a free people descended! While the Comptroller 
of the Treasury appears to be an independent officer of the law, and 
not a mere staff officer of the President, yet no one acquainted with the 
VOL. XXIX. 58 
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motives which rule the present administration can doubt that he hag 
been the mere puppet of the President in the remarkable attitude in 
which he has placed himself. Assuming that his act is the act of the 
President, what does it amount to? Nakedly, it amounts toan exercise 
by the Executive of the dispensing power, — the power to dispense with 
a law of Congress concurred in by both Houses of the Legislature, and 
by a previous President. It involves a profound violation of the rule 
of public policy and political propriety that the acts of the executive 
department of the government should be continuous and uniform. 
Even if the President had the power to dispense with the execution of 
an act of Congress, he ought not to do it for the mere reason that it was 
concurred in by the President, namely his predecessor, which puts it 
exactly upon the same footing as though it had been concurred in by 
himself. 

We do not agree with Mr. Black that the Comptroller of the Treasury 
is right upon the merits of the constitutional question which he under- 
takes to decide. We are opposed to a narrow construction of the 
powers of Congress. We hold that a broad, liberal, and beneficial con- 
struction of those powers is absolutely necessary to the public safety 
and welfare. In this respect we agree with the school of interpretation 
of John Marshall. We believe that the power to pass the Sugar Bounty 
statute can be found both in the commerce clause of the constitution 
and in the general welfare clause. The power to regulate foreign com- 
merce is large enough to include the power to lay whatever taxes upon 
foreign commerce may be deemed necessary in order to foster our 
domestic industries ; and the power to lay taxes to provide for the gen- 
eral welfare of the United States, which is granted by the constitution 
in express words, necessarily includes the power to provide for that 
general welfare. Of the means to be taken to make such provision 
Congress is necessarily the exclusive judge. If, in devising a system 
of revenue, it finds it expedient to remove duties from a particular im- 
port, and if it perceives that in doing so a domestic industry, already 
established, will suffer serious detriment, it undoubtedly has the power 
to ward off that detriment, by granting a limited bounty to those 
engaged in that industry. It is a power exercised by every government 
on earth, and it cannot be shown from anything in the constitution that 
it was intended to be taken away from the Congress; whereas it is 
plainly included in the general powers conferred upon that body, 
already named. 


4 
i 
i 
1 
I 
: 
1 
i 
f 
( 


NOTES OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 


ConstrITuTIONAL Law: Irrication Districts — ConsTITUTIONALITY 
or THE CALIFORNIA STATUTE Known As THE ‘‘Wricut Act.’’—The decis- 
ion of Mr. Circuit Judge Ross, sitting in the Circuit Court of the 
United States for the Southern District of California, in Bradley v. 
Fallbrook Irrigation District,) declaring that the statute of California 
known as the Wright Act, is unconstitutional, was received with sur- 
prise and grief throughout the State of California, and in a great 
measure throughout the entire arid portions of our country. The decis- 
jon was appealed to the Supreme Court at Washington, and it is not 
too much to say that its affirmance would be a profound public calamity. 
More than one-half, in territorial extent, of our great country is arid, 
and cannot be made capable of agriculture with any certainty of a 
return for the labors of the farmer, except by means of artificial irri- 
gation. It has been estimated, and upon grounds that seem entirely 
within the probabilities of the case, that water enough is going to waste 
in those vast arid regions to support an agriculture capable of supplying 
food to a population greater than the entire present population of our 
country, if impounded and properly distributed by means of irrigating 
canals. In the face of facts of this enormous import, and contrary to 
all the analogies found in well-settled decisions bearing upon the ques- 
tion, Judge Ross holds that a statute which provides for the condemna- 
tion of land and the laying of taxes, to convey water to the farms of 
landed proprietors whose lands are capable of irrigation from a common 
source, is a private, and not a public use. His conclusion therefore is, 
that under the constitution of California, a statute which authorizes the 
creation of irrigation districts and the condemnation of land and the 
laying of taxes for the purpose of supplying water to the land-owners 
within such districts is in contravention of the constitution of California; 
and he holds this in opposition to at least seven decisions of the 
Supreme Court of California, placing the contrary interpretation 
upon their own constitution? Judge Ross does not, of course, 


168 Fed. Rep. 948. : 87 Cal. 140; Board of Directars ». 
2 These decisions are: Irrigation Rosa, 80 Cal. 334; In re Madera Irri- 
District v. Williams, 76 Cal. 360; Irri- gation District, 92 Cal. 296; People v. 
gation District v. De Lappe, 79 Cal. Selma, 98 Cal. 206; Directors v. Abila 
351 Crall v. Poso Irrigation District, (Cal.), 39 Pac. Rep. 793. 
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claim that a Federal question would be involved under the fifth amend- 
ment to the constitution of the United States, from an attempt 
of the State of California to authorize the condemnation of 
land and the laying of taxes for a private use because the 
settled interpretation of that amendment is that it operates merely 
Fas a restraint upon the agencies of the Federal government, and 
not as a restraint upon the States. Nor does Judge Ross controvert the 
proposition that the distribution of water to a municipal corporation or 
to any designated district, for the common use of all its inhabitants, is 
a public use. On the contrary, he quotes a passage from Cooley’s 
Constitutional Limitations to the effect thatit is. But he takes a dis- 
tinction between a statute authorizing the establishing of water-works 
to convey water to a city for the use of its inhabitants, and a statute 
which, as he describes it, seeks merely to supply water to certain indi- 
viduals within a designated district, —thatis to say, to the land-owners 
within such a district, for the irrigation of their lands; and he cites in 
support of his view a decision of the Supreme Court of California, in 
which it was held that several owners of mines could not condemna 
right of way for a ditch through which to convey water to work their 
mines, because the use was a private one, being limited to specific indi- 
viduals, and not intended for the general public. Conceding the sound- 
ness of this last decision, it utterly fails to bear out the conclusion of 
the learned judge. A very slight attention to the matter will show that 
there is, in substance, no difference whatever between supplying water 
to the inhabitants of a city, and supplying it to the land-owners within 
an irrigation district. In neither case is the water supplied gratuitously 
or otherwise to all the inhabitants within the designated district. In 
one case, equally with the other, it is supplied only to those inhabitants 
who pay for it. In the case of the municipal corporation, it is supplied 
only to those inhabitants who, on complying with the terms of the law 
and the reasonable regulations of the water supply company, and on 


1 Cummings v. Peters, 56 Cal. 593. Brown, 7 W. Va.191. Another court 
Upon the doctrine of this case judicial has, on the contrary, held that land 
authority is not uniform. The same may be condemned to convey water to 
court previously held that land cannot a private mine. Hand Gold Mining 
, be condemned for the construction of Co. v. Parker, 59 Ga. 419. Andstill 
a flume to carry off the tailings of a another has held that land may be 


mine belonging to a private corpora- 
tion. Consolidated Channel Co. ». 
Central lacific RK. Co, 51 Cal. 269, 
To the same effect see Edgewood Co.’s 
Appeal, 79 Pa. St. 257, 269; Salt Co. v. 


condemned to enable a private corpo- 
ration owning a mine to convey wood, 
lumber, etc., thereto. Dayton Gold 
&c., Mining Co. v. Seawell, 11 Nev. 
394. 
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payment of the reasonable rates of charges therefor, purchase the right 
to have it supplied tothem. So, in the case of the irrigating district, 
it is supplied to the land-owners who — not in the form of water rates — 
but in the form of the payment of taxes in proportion to the assess- 
ments laid upon them, pay for the water which they receive. Within 
the municipal corporation all others, —the families of those who pur- 
chase the water, their servants, their guests, and the strangers within 
their gates, receive the bounty, not as a gift from the city, but asa 
gift from those who have purchased it and paid for it. Precisely the 
same thing will happen in the distribution of the water in the irrigating 
district. Each land-owner will get what he pays for, and there is 
nothing in the statute which is now declared unconstitutional, prohibit- 
ing him from distributing it as he pleases, — whether to irrigate his 
arid lands or to use for his own domestic purposes, or for the purposes 
of his servants, his guests, and any strangers who may become the 
recipients of his bounty. An attempt, then, to create a distinction 
between the two cases seems to be fanciful and untenable. But if the 
distinction were well founded, then the friends of irrigation have the 
satisfaction of knowing that the difficulty raised by Judge Ross can be 
obviated by an amendment providing that the water shall be supplied 
not only for irrigation but for domestic and other purposes. 

Outside of these considerations the proposition that an act which pro- 
vides for the condemnation of land, and the laying of taxes to the end 
of collecting and distributing water to the land-owners dwelling in a dis- 
trict which is capable of irrigation from a common source, is not a 
public use, is a proposition calculated to startle the profession. We do 
not derive much aid in the solution of such a question from’ the law- 
books of our Anglo-Saxon progenitors ; for they dwelt in a humid coun- 
try where the effort has always been to get rid of surplus water, instead 
ef conveying the water to arid lands for the purposes of irrigation. It 
is, however, a fact of which a judge should take judicial notice, that a 
very large portion of the agriculture of the world — we have read 
estimates which place it at more than half — has been carried on by 
means of irrigation. It is a historical fact that the construction of 
works for irrigation has been the concern of kings, of states, and of 
governments in every recorded age. It is also a fact that in those arid 
countries settled by portions of the Anglo-Saxon race, notably in the 
Australian Colonies and in New Zealand, the construction of great dams 
for the collection of water for irrigation is undertaken more generally 
by the government than by private companies or individuals. It is hard 
to sec how a judge can face these well-known facts, and yet say that 
such a use is not a public use. 
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But if we turn to practical analogies the view is equally untenable, 
How, for example, does the proposition that the reclamation of vast arid 
regions, in order to produce food for the sustenance for the inhabitants 
of the whole country, isto be deemed a private use, tally with the settled 
principle that the building of a railroad, even parallel with another rail- 
road, or with a canal, or a navigable river, for the purpose of conveying 
such food to market, is a public use? Again, it is a well-known fact, 
although we have not time to look up and cite the statutes and appli- 
catory cases, that in all or nearly all of the humid States of our country, 
statutes have been enacted establishing servitudes for the drainage ot 
swamp lands, under which one lanc-owner, whose land consists of a 
swamp which cannot otherwise be drained, is entitled to cut a ditch 
for that purpose through the land of his neighbor upon paying just 
compensation for the damage done, to be fixed in a manner prescribed 
by the statute. Unless our reading has been to no purpose the valid- 
ity of these statutes has been unanimously upheld;! or perhaps it 
would be more accurate to say that their validity has been seldom or 
never questioned. Again, let us inquire how Judge Ross’s conclusion 
that the irrigation of arid lands for the raising of food for the inhabi- 
tants of the country is a private use, with the doctrine of the Supreme 
Court of the United States upholding the constitutionality of the Mill- 
dam Acts, — statutes which authorize the condemnation and flowage of 
lands in order to establish public mills for the grinding of grain into 
flour for the subsistence of the inhabitants.?, Can we possibly conclude, 
as we must, that the grinding of the wheat of a private owner into flour 
is a public use, and at the same that the raising of the wheat itself is 
not? Again, statutes have long existed in many States of the Union, 
including California, known as ‘‘ Reclamation Acts,’’ establishing what 
are called ‘* reclamation districts,’’ for the drainage of swamp lands, 
which proceed upon schemes strictly analogous to the so-called Wright 
Irrigation Act of California. These statutes, roughly describing them, 
anthorize the board of supervisors, the county court, or the general 
administrative board of the county by whatever name known, on a peti- 
tion by a designated number of the land-owners of such a district, to 
lay out its boundaries, to appoint commissioners or trustees to take 
charge of the work of draining it, and authorize them to raise the 
necessary money for that purpose by issuing bonds, and to lay taxes 
upon the lands benefited by the improvement, to pay the principal and 
interest of such bonds. Although there are some narrow and halting 


1 See, for example, Norfleet v. Cobb, 2 Head v. Amoskeag Man. Co., 118 
70 N. C, 634, U.S. 9. 
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decisions, or dicta such as that on which we are now commenting, to 
the contrary,’ yet there is sucha general concurrence of judicial authority 
and dicta in favor of the proposition that the use promoted by these 


statutes is a public use, as to clear the question of all doubt.? 


But if 


any doubt still inhered in the question, it would be concluded by 
decisions of the Supreme Court of the United States, so far as Federal 
questions are involved in it. These decisions settle the question against 
the conclusion of Judge Ross; since it is impossible to take any dis- 


1 Anderson v. Kern’s Draining Co., 
14 Ind. 199; s. c. 77 Am. Dec. 63; 
Coster v. Tide Water Co., 18 N. J. 
Eq. 54. 

2 Wilson v. Blackbird Creek Co., 2 
Pet. (U.S ) 215; O’ Reiley v Kankakee 
Valley Draining Co., 32 Ind. 169; 
Dingley v. Boston, 100 Mass. 544; 
State v. Blake, 36 N. J. L. 442; Tide 
Water Co. v. Coster, 18 N. J. Eq. 518; 
s.c. 90 Am. Dec. 654 (overruling on 
this point, Coster v. Tide Water Co., 
18 N. J. Eq. 54). Matter of drainage 
of lands, 35 N. J. L. 497; Re Comm’rs, 
39 N. J. L. 433; Hartwell v. A'mstrong, 
19 Barb. (N. ¥Y.) 166; Talbot v. Hud- 
son, 16 Gray (Mass.), 417; Norfleet v. 
Cromwell, 70 N. C. 634; 8.c. 16 A. M. 
Rep. 787 (where this view is ably 
vindicated by Rodman, J.). Compare 
Columbia &c. Co. v. Meier, 39 Mo. 53. 

§ Wurtz v. Hoagland, 114 U.S. 606; 
Hagar v. Reclamation District, 111 U. 
§.701. The first of these cases decides 
that itis within the discretion of the 
legislature of California to prescribe 
asyst m for reclaiming swamp lands, 
when essential to the health and pros- 
perity of the community, and to lay 
the burden of doing it upon the dis- 
tricts and persons benefited. The 
second decides that the statute of New 
Jersey, of March 8, 1871, providing 
for the drainage of any tract of low 
or marshy land within the State, upon 
proceedings instituted by at least five 
owners of separate lots of land in- 
cluded in the tract, and not objected 
to by the owners of the greater part 


of the tract, and for the assessment 
by commissioners, after notice and 
hearing, of the expenses upon all the 
owners, does not deprive them of their 
property without due process of law, 
nor deny to them the equal protection 
of the laws, within the meaning of the 
Fourteenth Amendment to the consti- 
tution of the United States. The 
dicta of the court cou'd be greatly 
extended in affirmation of the general 
proposition involved in the above 
case. Thus in Barbier v. Connolly, 
113 U. S. 27, 31, the following language 
is used, in the opinion of the court, 
by Mr. Justice Field: ‘‘ But neither 
the Fourteenth Amendment — broad 
and comprehensive as it is — nor any 
other amendment, was designed to in- 
terfere with the power of the State, 
sometimes termed its police power, 
to prescribe regulations to promote 
the health, peace, morals, education, 
and good order of the people, and to 
legislate so as to increase the indus- 
tries of the State, develop its resources, 
and add to its wealth and prosperity. 
From the very necessities of society, 
legislation of a special character, 
having these objects in view, must 
often be had in certain districts, such 
as for draining marshes and irrigating 
arid plains. Special burdens are often 
necessary for general benefits — for 
supplying water, preventing fires, 
lighting districts, clearing streets, 
opening parks, and many other 
objects.”’ 
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tinction between the case of reclaiming lands not fit for agriculture and 
making them arable by getting rid of too much water, and reclaiming 
such lands and making arable by bringing water to them. If any 
further analogies were needed, they would be found in acts establishing 
what are called levee districts, by which the inhabitants of a district 
subject to overflow from rivers, such as the Missouri and the Mississippi, 
are organized by the legislature into a quasi-public corporation and 
taxed for the purpose of raising money to construct levees along the 
margins of the rivers to prevent the lands within the district from being 
rendered incapable of agriculture by being overflowed in time of 
freshets. The constitutionality of these statutes is believed to be no- 
where doubted, and numerous dicta of the Supreme Court of the 
United States could be quoted in affirmation of this conclusion.) 
Indeed, in the passage quoted by Judge Ross from Cooley’s Constitu- 
tional Limitations, it is said that the State ‘* builds levees to prevent 
the country from being overflowed by the rising streams,’’ and this is 
affirmed by that eminent authority to be a public use. But in that case 
the keeping out of the water is for the benefit of particular land-owners 
to enable them to save and raise their crops; and no distinction can be 
taken between such a use and a use which brings water to the arid lands 
of a group of private owners to make them fertile. 

We therefore conclude that the theory of Judge Ross, that the use 
established by the Wright irrigation law is merely a private use is clearly 
untenable. We also offer the opinion that there is not the slightest 
danger of such a doctrine being affirmed by the Supreme Court of the 
United States. The judges who now sit in that court have abundantly 
shown themselves to be capable of taking a broad view of this question. 
Mr. Justice Field, the Nestor of the Court, has resided for nearly fifty 
years in the State of California, one of the arid States of our great 
country. He understands, from observation and experience, the great 
necessity of upholding legislation which has for its end the reclamation 
of those arid regions. His views in favor of the validity of such legis- 
lation are clearly conveyed in the opinion of the court, written by him, 
in Hagar v. Reclamation District, already referred to.?, He has shown 
himself capable of taking a broad view of this, as of every other consti- 
tutional question. If we go to the other end of the Court, speaking 
territorially, the same may be said of Mr. Justice Gray, who will bring to 
the solution of the question a depth of learning and a breadth of view, 


1 See Egyptian Levee Co. v. Har- 2 1110.8. 701. 
din, 27 Mo. 495; Columbia Bottom 
Levee Co. v. Meier, 39 Mo. 53. 
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gathered during a long and most distinguished judicial career, which 
attests him to be the equal if not the superior to his great predecessor 
on the Supreme judicial bench of Massachusetts, Chief Justice Shaw. 
It is impossible to suppose for a moment that the judge who wrote the 
opinion of tle court upholding the constitutionality of the Mill-dam Acts,! 
and the statute of New Jersey for the drainage of swamp lands,? can 
concur in inflicting the calamity upon our country which would flow 
from a decision holding thatthe irrigation of the lands of private owners 
for agricultural purposes is not a public use. Mr. Justice Brewer was 
_born in an arid country, and has spent most of his adult life in a semi- 
arid State, where he had a distinguished judicial career before becom- 
ing a Federal judge. He then became a Circuit Judge of the United 
States in a vast circuit, embracing a large portion of the arid region of 
our country; and to that circuit he is still assigned as Circuit Justice. 
Since being promoted to his present exalted position he has developed 
greatly as a constitutional lawyer, and has shown himself to be possessed 
of an ample breadth of view in dealing with important public questions, 
We cannot for a moment assume the possibility of his having any doubt 
upon such a question as the one under consideration. Mr. Justice 
Harlan and Mr. Justice Brown have proved themselves as judges of too 
broad a gauge to have any doubt upon such a question. The failure 
to mention other judges of that court is not intended as a disparage- 
ment. When the question comes before them for decision, we shall be 
greatly disappointed if there is not an entire unanimity. We add that 
we depart from the rule which requires a member of the profession to 
abstain from discussing in the public prints questions which are pending 
in the courts for decision, for the reason that the question is a public 
question ; and we hold that the rule which enjoins silence pendentelite 
has no application to public questions, and especially to cases involving 
questions of constitutional law which may form precedents for the 
future settlement of the rights of millions who are not and cannot be 
now before the court. 

2. A second question decided by Judge Ross, but one of inferior im- 
portance, because it relates only to the validity of a particular statute 
in a respect wherein it is capable of amendment, is that the Wright Act 
is unconstitutional because it does not provide for a hearing before the 
board of supervisors, on the part of any objecting land-owner within 
the district, as to the sufficiency of the petition by means of which the 
proceeding to establish the district is commenced. If Judge Ross is 


1 Head v. Amoskeag Man. Co.,118 = * Wurtz. Hoagland, 114 U. S. 606. 
U.8. 9. 
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correct in this, the matter will indeed be serious to the inhabitants of 
many irrigation districts which have been created in California under 
the Wright Act, and also to many investors who, in good faith, have 
purchased the bonds of those districts, said to amount in the aggregate 
to some twelve million dollars, relying on the repeated decisions of the 
Supreme Court of California in support of the validity of the Act. We 
believe that, on this as upon the preceding question, the conclusion of 
Judge Ross is unsound. So much of the statute, as he quotes it, ag 
speaks upon this point, provides that when the petition is drawn up and 
signed by the requisite number of property-owners and presented to the 
board of supervisors of the county they — 


Shall hear the same, and may adjourn such hearing from time to time, not 
exceeding four weeks in all, and, on the final, hearing, may make such changes 
in the proposed boundaries as they may find to be proper, and shall establish 
and define such boundaries; provided that said board shall not modify said 
boundaries so as to except from the operation of this act any territory within 
the boundaries of the district proposed by said petitioners which is susceptible 
of irrigation by the same system of works applicable to other lands in said pro- 
posed district, nor shall any of the lands which will not, in the judgment of said 
board, be benefited by irrigation by said system, be included within such dis- 
trict; provided, that any person whose lands are susceptible of irrigation from 
the same source may, in the discretion of the board, upon application in writing 
to said board, have such lands included in such district. 


The view of Judge Ross is that this statute, according to a proper in- 
terpretation of it, does not provide for any hearing upon the sufficiency 
of the petition, and therefore a proceeding under it necessarily involves 
the taking of property without due process of law. Aside from the 
fact that, in some of the decisions already quoted, the Supreme Court 
of California have interpreted it to the contrary, we submit that Judge 
Ross’s interpretation is untenable. In every State in the Union the 
administrative affairs of each county are conducted by some sort of 
administrative board who hold their meetings at fixed periods, whose 
sessions are open, and who always hear, whenever a public question is 
presented, the views of citizens and property owners interested for or 
against it. The board of supervisors of a county in California is a 
board of this kind, and proceeds by this well-known method. Acts of 
legislation take it for granted that those things are known, the knowl- 
edge of which is open to every one, and which all well-informed persons 
know. ‘This statute requires the supervisors to hear the petition and to 
adjourn the hearing from time to time. Hear whom? Hear each other, 
or hear property owners and other citizens also, according to the well- 
known and established practice? That a proceeding by publication 
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before such a body for the purpose of assessing taxes where the body 
aneets at a stated period and where tax-payers have an opportunity to 
appear and object, is, for the purpose of taxation, due process of law, 
has been held by the Supreme Court of the United State in several 
cases.! But if Judge Ross’s construction of the statute is correct, his 
conclusion, it is submitted, would still be untenable, because it is to be 
assumed that in California, as in the remedial systems of other States, 
a hearing may be had in a higher tribunal by means of a writ of certio- 
rari. Or the aggrieved tax-payer may proceed, for himself and other 
tax-payers, in a court of equity and have an injunction against other 
proceedings under the void petition.? Or if these remedies fail, he 
may bide his time, refuse to pay the taxes assessed against him, let his 
land be sold therefor, and then, when an action of ejectment is brought 
to dispossess him, defend on the ground that the petition was invalid, 
and have his day in court upon that question before losing his land, just 
as it was held he might have in two cases arising in California.? 

3. But if Judge Ross should turn out to be right on the second 
proposition above discussed, his judgment would still be grossly 
untenable. The action before him was brought by a British sub- 
ject to enjoin the execution of a deed conveying her land under 
asale for an assessment under the Wright Act, on the ground that 
such a deed would be a cloud upon her title. Judge Ross states 
that, upon her petition, the proceedings which led up to the 
sale of her land are to be considered as having been taken in conformity 
with the statute. She did not appear at any stage of those proceedings, 
either by herself or her agent, or attorney, for the purpose of making 
any objection thereto; and she consequently was not denied the oppor- 
tunity of being heard in opposition to the sufficiency of the petition 
establishing the irrigation district, or against the propriety of including 
her lands therein, or upon any other question. She was therefore not 
denied that hearing which is essential to the conception of due process 
of law; and non constat but that, if she had appeared and demanded 
ahearing upon any of these questions, it would have been granted to 
her. Unless, therefore, the statute is fundamentally invalid in that it 
authorizes the taking of private property for a private use, upon her own 
showing, none of her constitutional rights have been violated. On the 
other hand, she comes into a court of justice presenting an abstract 


1 See State Railroad Tax Cases, 92 used in such a case, and where the 
U.S. 575, 610; re-affirmed in Pittsburg statute was held valid although it did 
v. Backus, 154 U.S. 421, 426. not provide for an appeal. 

2 See State v. Blake, 36 N. J. L. 8 Mulligan v. Smith, 59 Cal. 2063 
443, where the writ of certiorari was Ziegler v. Hopkins, 117 U. S. 683. 
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question, and demands and has received a decision in her favor upon it, 
It is exactly the same as though a prisoner in jail, unable to give bail, were 
to demand his discharge under a habeas corpus, onthe ground that the 
statute under which he is imprisoned authorizes the fixing of bail at an 
amount which is excessive within the meaning of the constitutional 
prohibition against excessive bail being required, while at the same time 
admitting that the bail required of him was not excessive, but was 
reasonable. Would any judge discharge him upon such a showing? 
Our courts of justice sit to do justice to private suitors and to grant 
them remedies only when they have been aggrieved. ‘They do not sit 
to repeal acts of legislation because the plaintiff in a case before them, 
or some one else not before them, might have been aggrieved by some- 
thing which might have been done under the statute. But the habit of 
setting aside acts or legislation, and especially acts of legislation of the 
States, has become so inveterate on ‘the part of Federal judges, that 
many of them manifestly act under the hellucination that they sit asa 
sort of superintending authority over the legislation of the States, and 
that they are toset it aside whenever they find it to be unconstitutional, 
whether any suitor before them has lost any legal right under it or not, 
That nightmare was evidently in the mind of Judge Ross when he 
framed the decision on which we are commenting. Plainly, he should 
have said to the plaintiff: ‘‘It will be time for me to consider the 
question of the constitutionality of this statute when you make it 
appear that you have lost some constitutional right under it. It will be 
time for me to consider whether you have been denied a hearing, and 
consequently whether your property is about to be taken without due 
process of law, when it appears that you demanded a hearing, or at 
least when you make it appear that other persons whose property was 
situated as yours was, demanded a hearing and were refused it, so 
that a demand for a hearing on your part would have been futile, 
While, in gencral, an alien owning property in this country is entitled to 
have it protected by the same constitutional guaranties which protect 
the property of citizens,— yet if you choose to stay away from your 
property and have ne agent upon the ground to look after it for you, you 
are not entitled to be placed in any better position than you would be 
if you were a citizen and a resident.”’ 

It is satisfactory to know that we are soon to have an authoritative 
settlement on these and other questions involved in the California irri- 
gation statute. It is understood that several cases from the Supreme 
Court of California, and also the decision of Judge Ross are now 
docketed in the Supreme Court of the United States and are to have an 
early hearing. Able counsel have been engaged to present the ques- 
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tions involved in behalf of the State of California, and the people of 
the arid regions of our country. We note with especial satisfaction a 
newspaper report to the effect that Hon. John F. Dillon, of New York, 
one of the most learned and profound lawyers that our country has 
yet produced, has been retained on this side of the question. ‘That 
the issue will have ‘‘a true deliverance’’ we have not the slightest 
doubt. 

4, A final question touched upon by Judge Ross is applicable to the 
particular irrigation district only, and acquires no importance outside 
of the fact that it might become applicable to others. It was set up in 
the appeal, that the scheme of irrigation adopted in the Fallbrook 
Irrigation District did not provide for the acquisition of water from any 
running stream, but merely provided for the irrigation by a dam by 
which surface water might be collected in a reservoir during the rainy 
season; and it was charged, in substance, that this was wholly exper- 
imental, and that no benefit would probably result from it. Judge 
Ross, in the concluding part of his opinion, dwelled upon this feature of 
the case, and give it at least the effect of a makeweight. While it is 
true that a demurrer admits all facts that are well pleaded, yet it 
cannot be true that if a person pleads facts which are contrary to facts 
of which every court must take judicial notice, a demurrer demands the 
existence of those facts. For a California judge to fall into the error 
of giving any weight to the fact that a scheme of irrigation which does 
not involve the procuring of water from arunning stream, lake, or 
other natural deposit of water is therefore experimental and specula- 
tive, is extraordinary. Many of the great storage reservoirs built for 
irrigation purposes both in California and Australia, derive their chief 
supply, and some of them their entire supply, from water collected 
during the rainy season from surface drainage. The greatest of 
the storage reservoirs of the Spring Valley Water Company, 
which supplies the city of San Francisco with water, is of this 
description. Given the annual rain-fall, and the amount of water 
which will be collected in such a reservoir in a given location is a matter 
of mere mathematics. Any engineer can compute it within a few hun- 
dred gallons. The attempt to collect water by this means may ina 
particular place or under particular conditions, be futile; but an 
opinion which proceeds upon the ground that the statute must have 
contemplated the procuring of water from some established source is 
quite delusive.! 


1 In the construction of this hasty before us an opinion by Hon. James A. 
note, we have the advantage of having Waymire,a distinguished member of 
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LiaBiuity oF THE STOCKHOLDERS OF THE CENTRAL Paciric Raitroap 
Company.— The decision of Mr. Circuit Judge Ross, in the case of 
United States v. Stanford, reviewed in a former number of this publi- 
cation,’ was, as we predicted, affirmed by the United States Court of 
Appeals for the Ninth Circuit. The court consisted of Judges Hawley, 
Gilbert and Morrow, and the opinion of the court was delivered by 
Judge Gilbert. The case was re-argued before the court by the same 
counsel who argued it before Judge Ross,—ex-Judge McKisick for the 
United States and ex-Judge Garber for the Stanford estate. Judge 
McKisick made a powerful and learned ‘argument, and got out of the 
case all there was in it on the theory on which his action was brought. 
Judge Garber had his case much better in hand than on his argument 
before Judge Ross, and it is fair to say that he made an argument 
worthy of his distinguished reputation. In these two arguments the 
court received the very best aid. It is doing no more than justice to 
the argument of Judge McKisick to say that it forced his opponent 
and the court on the only debatable ground in the case,— the question 
whether, in the acts of Congress creating a scheme for a great trans- 
continental railway, of which the Central Pacific Railroad was to form 
the western link, Congress had not intended to place the liability of 
the stockholders of the latter company upon the same ground as the 
liability of the stockholders of the Union Pacific Company, which 
formed the eastern link. The court decided that this was the intention 
of Congress. The opinion of Judge Gilbert cannot be too highly com- 
mended as a good piece of literary work, if such an expression can 
properly be applied to a judicial opinion. It is well constructed, and 
is reasoned in a manner to make the conclusion very plausible, at least 
to one who is not well versed in the principles governing the liability 
of stockholders in corporations. After setting out the statutes from 
which the court deduce its conclusion, the learned Judge proceeds to 
state the conclusion of the court, and the reasons on which that con- 
clusion is based, in the following language :— 

Upon these statutes, so constituting the contract relation between the United 
States and the Central Pacific Railroad Company, the question arises whether 
or not it was the intention of the United States to hold the stockholders of that 
corporation individually liable for the default of the railroad company in case 
of its failure to pay its debt to the United States when due, and whether or not 
the provisions of those statutes and the course of dealing of the United States 
with the corporations therein mentioned were such as to justify the stockhold- 


the bar of San Francisco, reviewing number of citations that might other- 
Judge Ross’s decision. We acknowl- wise have escaped our attention, 
edge our indebtedness to it for a 1 29 Am. Law Rev. 617, et seg. 
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ers of the Central Pacific Railroad Company in believing, at the time they 
became stockholders in said company, or in either of the companies subse- 
quently consolidated therein, and at the time the debt to the Government was 
incurred, that they were as free from individual liability for such debt as were 
the stockholders of the Union Pacific Railroad Company, or the stockholders 
of the other corporations which were aided in like manner. Upon the one 
hand, it is urged that while the Union Pacific Railroad Company received 
its corporate franchises from the United States, and was, therefore, to 
some extent under the control of the Government, which was its sovereign, 
the Central Pacific Railroad Company received noue of its corporate priv- 
ileges or immunities from the United States, but took its life and attributes 
from the State of California, and that the rights and privileges which it 
acquired from the Government were taken by contract and not otherwise, and 
that when its representatives went from the State of California to Congress, 
and there asked aid from the Government to construct the road, it sent with 
said representatives, and submitted to Congress, the provisions of its charter 
from the State of its creation, a portion of which charter was the constitutional 
provision of the State declaring that stockholders should be individually 
liable for all the debts of the corporation, and that it must be presumed that in 
entering into contract relations with a corporation of which it was not the 
sovereign, the United States must have had regard to the laws of the State 
under which the corporation was organized, and under which it might event- 
ually be required to enforce its demands, and that notwithstanding it appears 
from the acts of Congress that no reference was therein expressly made to such 
ultimate liability of stockholders the omission is unimportant, and that the 
rights of the Government in the present suit are not to be determined by what 
was thought of or omitted at the time the contract was entered into, but by 
reference to the remedies afforded it by law to enforce its demands in a forum 
in the State where the corporation was created. 

In order to understand the relation of the United States to the corporations 
that entered into this agreement in the year 1862, it is necessary to refer to 
the conditions of the country, tLe situation of the territory to be affected by 
the improvement and the purpose that the United States had in view in foster- 
ing the enterprises contemplated in the act. Those purposes have heretofore 
been adverted to and considered by the Supreme Court in cases of litigation 
between the bond-aided corporations and the United States, and it will be 
sufficient for the purposes of this opinion to quote from the expressions of the 
views of that Court. Said Justice Davis, in United States v. Union Pacific 
Railroad Company: bonds in question were issued in pursuance of a 
scheme to aid in the construction of a great national highway. * * * The 
War of the Rebellion was in progress, and, owing to complications with Eng- 
land, the country had become alarmed for the safety of our Pacific possessions. 
The loss of them was feared in case those complications should result in an 
open rupture; but, even if this fear were groundless it was quite apparent that 
we were unable to furnish that degree of protection to the people occupying 
them which every Government owes to its citizens. It is true the threatened danger 
was happily averted; but wisdom pointed out the necessity of making suitable 


191 U. S. 79, 81, 89. 
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provision for the future. This could be done in no better way than by the con- 
struction of arailroad across the continent. * * * But the primary object of 
the Government was to advance its own interests, and it endeavored to engage 
individual co-operation as a means to an end — the securing a road which could 
be used for its own purposes. The obligations, therefore, which were imposed on 
the company incorporated to build it must depend on the true meaning of the 
enactment itself, viewed in the light of contemporaneous history. * * * Of 
necessity there were risks to be taken in aiding with money or bonds an 
enterprise unparalleled in the history of any free people, the completion of 
which, if practicable at all, wou!d require, as was supposed, twelve years. 
But these risks were common to both parties. Congress was obliged to assume 
its share and advance the bonds or abandon the enterprise, for clearly the grant 
of lands, however valuable after the road was finished, could not be available 
as a resource for building it. If the road were a success, in addition to the 
benefits it would confer on the United States, the corporation would be in a 
situation to repay the advances for interest and the principal when due. If, on 
the contrary, it proved to be a failure, subjecting the private persons who 
invested their capital in it to a total loss, there would be left the entire prop- 
erty of the corporation, of which immediate possession could be taken by the 
Government on a declaration of forfeiture. 

In United States v. Union Pacific Railroad Company,' Justice Miller 
said: ‘‘ But in its anxiety to secure the rapid prosecution of the work —an 
end more important to it than to any one else, and still more important to the 
people whom it represented — it postponed this lien to another mortgage, that 
the means might be raised to complete the road.’’ 

In the sinking fund cases,? Chief Justice Waite said: “‘ Great undertakings 
like th's, whose future is at the time uncertain, requiring as they do large 
amounts of money to carry them on, seem to make it necessary that extraor- 
dinary inducements should be held out to capitalists to enter upon them, since 
a failure is almost sure to involve those who make the venture in financial 
ruin.”” 

Aside from the scope of the internal improvements which were contem- 
plated and the emergency which impelled their inception, there is much in the 
language of the acts to indicate that in treating with the Central Pacific, as 
well as the other railroad companies mentioned in the contracts, the United 
States was pursuing a general scheme of internal improvement, and in so doing 
was dealing with all the aided companies upon terms of liberality and equality. 
No discrimination is made in favor of either the corporation created by act 
of Congress or the corporations existing under the laws of the States which 
were the beneficiaries of the act. In incorporating the Union Pacific Railroad 
Company Congress was silent upon the subject of the individual liability of its 
stockholders. Those stockholders, therefore, cannot be individually held for 
the payment of the debts of that corporation, since the individual liability of 
stockholders is a creation of statute law, and must affirmatively appear by the 
provisions of the law controlling the corporation when the debt is incurred. 
The other corporations mentioned in the act, with the exception of those of the 
State of California, were organized under the laws of States which impose 


! 98 United States, 614. 2 99 United States, 723. 
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upon the stockholders of railroad corporations no individual liability for cor- 
porate debts. 

Since the United States had the same national benefits in view in creating the 
one company and in endowing all the companies with the same grants and fran- 
chises, it must be presumed that there was imposed upon the Union Pacific 
Company and its stockholders every duty and obligation then deemed necessary 
for tie public interest. 

In interpreting the language of the act which confers upon the other cor- 
porations so aided the benefits mentioned in the act upon the same terms and 
conditions that were specified in the grant to the Union Pacific Railroad 
Company, it is just to say, under the circumstances, that more was 
intended than that the other companies should receive the land grants, 
the rights of way, the bonds and the other rights and privileges which 
were therein enumerated, upon the same terms and conditions that 
were, by express words, attached to the grant to the company first 
named. It is true the grant was to the corporation, and a corporation is 
a creature of the law, distinct from the members that compose it, and 
the corporations aided by the act were and are corporate entities, 
“artificial beings, invisible, intangible and existing only in contempla- 
tion of law,’’} but they were nevertheless aggregations of individuals, in 
essential features differing but little from partnership. In Muller v. Dows,? 
it was said that when a suit is brought in the Federal courts by or against a 
corporation, ‘‘ it is regarded as a suit brought by or against the stockholders of 
the corporation, and for the purposes of jurisdiction it is conclusively pre- 
sumed that all the stockholders are citizens of the State which by its laws 
created the corporation.’’ The real parties in interest, the real beneficiaries of 
the act, were not the corporate names nor the corporate franchises, but tlie in- 
dividuals who owned and held the stock and controlled and managed the corpo- 
ration and invested money in the railroads. The object of this act was to 
induce persons to subscribe for stock in the aided corporations and to invest 
their private capital in an improvement which was expected to result in great 
benefit to the Government. It was the stockholders, therefore, that were 
intended to be protected by the act, when it declared that all the companies 
should receive the aid of the United States upon the same terms and conditions. 
It was to them that the inducement was held forth. It is reasonable to infer 
that it would have been impossible to obtain subscriptions to stock, or invest- 
ment of money in this gigantic enterprise, subject to the understood and agreed 
contingency that the subscribers might not only lose the amount of their stock, 
but imperil their private fortunes for the repayment of the bonded debt. 7 

In the well-considered case of the Ohio Life Insurance Company v. Mer- 
chants’ Insurance Company,’ the court had occasion to construe the charter of 
the Merchants’ Insurance and Trust Company of Nashville, which had been in- 
corporated under an act of the Legislature extending to it the provisions of an 
“act equalizing the rights and privileges of insurance companies of this State.”’ 
The act so referred to was the charter of the Knoxville Insurance Company, in 

which it was provided as follows: ‘All rights and privileges granted by this 


1 Dartmouth College v. Woodward, 2 94 United States, 445. 
4 Wheaton, 636, 3 11 Humph. (Tenn.) 1, 17. 
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act, which have not heretofore been granted to any of the existing insurance 
companies of this State, shall be, and the same are hereby granted to them, and 
that any right or privilege heretofore granted to any existing insurance office in 
this State is hereby extended to the corporation herein created, so as to place 
all institutions of the same kind on the same footing.’? The courtsaid: “In 
construing this statute, it is material to observe its obvious and evic ent inten- 
tion to place all insurance companies on a footing of equality, and though 
rights and privileges are the words employed in the former part of the section, 
yet, in order to give effect to the intention, it must be understood as implying 
responsibilities, obligations and duties also; otherwise insurance companies 
would not be as they were intended to be, on a footing of equality. * * * 
We are of opinion that the Nashville company, in receiving the rights and 
franchises incurred also the obligations and duties stated in the charter of the 
Knoxville company.’’? The court thereupon, after enumerating the list of rights 
so conferred upon the Knoxville company by charter, proceeded to hold that 
the Nashville company had, by reason of the general provisions of the act just 
quoted, become subject to all the obligations and restrictions which had been 
imposed upon the Knoxville company, one of which was the following: “ The 
individual property, both real and personal, of every stockholder in the said in- 
stitution, shall be held and bound for the payment of the debts of said corpora- 
tion to the fullamount of his or her stock in said corporation.’’ The distinct 
doctrine of that decision is that alaw imposing individual liability upon stock- 
holders is a law directly applying to the corporation itself, and constitutes an 
obligation and a restriction upon the corporation. If the stockholders of the 
Knoxville company, instead of being liable for corporate debts, had been by law 
made exempt therefrom, the Tennessee court upon the same reasoning, would 
have been compelled to hold that such individual immunity possessed by the 
stockholders of that company passed to the stockholders of the Nashville com- 
pany by a grant of all the rights and franchises enjoyed by the other company. 

In the case of Humphrey v. Pegues,! the Northeastern Railroad Company 
had been incorporated under an act of theLegislature which did not exempt its 
stock from taxation. Subsequently its charter was so amended that its corpo- 
rate stock and its real estate, were made exempt from taxation during its corpo- 
rate existence. Thereafter the Legislature conferred upon another corporation 
named ‘‘ all the powers, rights and privileges granted by the charter” of the 
first company. A suit was brought by the stockholders of the second company 
to restrain the collection of a tax upon their stock. It was held that the priv- 
ileges so granted to the second company included the exemption of stock from 
taxation. The court thereby recognized the principle that immunity of stock 
from taxation, although it is a privilege incapable of being enjoyed by the cor- 
poration under its corporate name or in its corporate capacity and is available 
only for the protection of the individual stockholder, is nevertheless one of the 
privileges belonging to the corporation granted to it by its charter. That prin- 
ciple was subsequently affirmed in Tennessee v. Whitworth,? and Keokuk and 
Western Railroad Company v, Missouri. But there is in the act of 1862 further 
expression of the intention of the United States to deal equally and impartially 
and without discrimination with all the other parties to the contract. It is 
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found in the permission which is therein granted to either company, in case of 
the default of the other, to build all of the road. It thus appears that the 
attitude of the United States to each company was such that it was a matter of 
indifference to the Government whether the Central Pacific Railroad Company 
or the Union Pacific Company built the road that was to be aided by the Gov- 
ernment bonds and subsidy. If, under this permission, the Union Pacific had 
built the whole road it is evident that there would have been no individual lia- 
bility of its stockholders to repay the debt now due the United States, or 
any part thereof. The same would be true if the Kansas Pacific had built the 
road. Had the Central Pacific constructed the whole road, if the stockholders 
are individually liable for this debt the United States might now have recourse 
upon them for the whole of the bonds and interest pow due from both corpo- 
rations. It is impossible to conceive that if Congress then had in view the 
ultimate liability of the stockholders of the Central Pacific Company it would 
not at the same time have imposed a like liability upon the stockholders of the 
corporation which it called into existence, and it is likewise impossible to con- 
ceive that, while looking to such ultimate liability of the stockholders of the 
one company and releasing the stockholders of the other company therefrom, 
there should have been expressed in the act the grant of equal permission and 
opportunity to each company to obtain bonds, and that no preference should 
have been expressed as to which corporation should be debtor to the United 
States for the payment of the same. 

It is apparent that the United States were not dealing with the Central Pacific 
Railroad Company of California solely as a corporation created under the laws 
of that State and with reference to the powers conferred upon it by its own 
charter, but as a corporation endowed with the powers which the Government 
had itself bestowed, one of which was the right of way over lands of the United 
States within the State of California, and another was the express grant of the 
power to construct and maintaiu a railroad within the State of California from 
San Jose to Sacramento and eastward beyond the border line of that State to con- 
nect with the Union Pacific. It is with reference to these wider and more com- 
prehensive rights so conferred upon it by the Government that its relation to 
the Government is to be measured, and not upon the narrower lines which 
would control the ordinary contract of an individual with a private corporation. 

Said Chief Justice Waite in the sinking fund cases: ‘‘ The only material dif- 
ference between the Central Pacific Company and the Union Pacific lies in the 
fact that in the case of the Central Pacific the special franchises, as well as the 
land and subsidy bonds, were granted by the United States to a corporation 
formed and organized under the laws of California, while in that of the Union 
Pacific, Congress created the corporation to which the grants were made.’’! 
In those cases the Court sustained the power of Congress to require the com- 
panies to provide sinking funds against the maturity of the bonded debt, not 
alone upon the ground that there had been reserved to the United States in the 
contract the right to amend the acts, but upon the ground that the United States 
sustained to both companies such sovereign relation as to authorize it to im- 
pose reasonable regulations upon the management of the affairs of the corpo- 
rations. In all its dealings with the two companies the United States has 
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never asserted greater power of control over the Union Pacific Company than 
over the Central Pacific Company, notwithstanding its sovereign relation to the 
former. The measure of its right over both is defined in the sinking fund 
cases. It could take from neither any of the privileges it had bestowed. It 
could acquire of neither additional security for the debt. It could impose 
upon neither restrictions or obligations not already imposed, but it might law- 
fully require each to make due preparation for the performance of contracts 
already entered into. 

In California v. Central Pacific Railroad Company,! it was held that the fran- 
chises conferred upon the Central Pacific Company could not be taxed by the 
State without the permission of the general Government. In arriving at that 
conclusion it became necessary to consider the relations sustained by that com- 
pany to the Government_under the provisions of the acts which are here under 
consideration. After referring to the findings of the lower court, in which were 
set forth the incorporation of the Central Pacific Railroad Company of Califor- 
nia and the Western Pacific Railroad Company, their subsequent consolidation, 
the various acts of Congress under the provisions of which there had been 
constructed a continuous line of railroad from the Missouri river to the Pacific 
ocean, the court said: “‘ If we turn to the acts of Congress referred to by the 
Court we shall find that franchises of the most important character were con- 
ferred on this company. Originally the Central Pacific Railroad Company of 
California had only power to construct a railroad from Sacramento to the east- 
ern boundary of the State.’” The Court thereupon, after quoting the terms of 
the act, proceeded to say: ‘“‘ Thus without referriag to the other franchises and 
privileges conferred upon this company, the fundamental franchise was given 
by the acts of 1862 and the subsequent acts to construct a railroad from the 
Pacific ocean across the State of California and the Federal Territories until it 
should meet the Union Pacific which it did meet at Ogden, in the Territory of 
Utah. This important grant, though in part collateral to, was independent of 
that made to the company by the State of California, and has ever since been 
possessed and enjoyed. The present company has it by transfer from and con- 
solidation of the original companies, by which its existence and capacities were 
constituted. Such consolidation was authorized by the sixteenth segtion of the 
Act of Congress of July 1, 18¢2, and the sixteenth section of the act July 2, 
1864, taken in connection with the second section of the act of March 8, 1865, 
referred to in the findings of the court. The last named act ratified the trans- 
fer by the Central Pacific to the Western Pacific of a portion of its road extend- 
ing from San Jose to Sacramento, and conferred upon the latter company, all 
the privileges and benefits of the several acts of Congress relating thereto and 
subject to all the conditions thereof. If, therefore, the Central Pacific Railroad 
Company is not a Federal corporation its most important franchises, including 
that of constructing a railroad from the Pacific ocean to Ogden city, were con- 
ferred upon it by Congress.” 

The Supreme Court has repeatedly held that where corporations are consol- 
idated under and by virtue of an act of Congress they are to be treated as 
* corporations formed and organized under the act of Congress.”’ ? 


1 127 United States, 1, 38. 111 U. S. 449, 461; Pacific Railroad 
2 United States v. Central Pacific, Removal Cases, 115 U.S. 1, 14. 
99 U.S. 450; Ames v. Kansas Pacific, 
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The Kansas Pacific was a corporation originally organized under the laws of 
Kansas and afterwards consolidated with the Union Pacific under the laws of the 
United States. Inthis respect its relations to the laws of Kansas were like the 
relations of the consolidated Central and Western Pacific to the laws of Cali- 
fornia. In the Pacific Railroad Removal Cases,! the Supreme Court, speaking 
of the Kansas road, said that it ‘*‘ must be regarded as a corporation organized 
under and by virtue of the laws of the United States,’ and it was so treated 
by the Court in considering the relation of this company to the jurisdiction of 
the United States, for the reason, as there stated, “that the whole being, 
capacities, authority and obligations of the company thus consolidated are so 
based upon, permeated by and enveloped in the acts of Congress referred to, 
that it is impracticable so far as the operations and transactions of the com- 
pany are concerned, to disentangle those qualities and capacities which have 
their source and foundation in these acts from those which are derived from 
State or Territorial authority.” 

But perhaps the provision of the act most clearly indicative of the invitation 
of Congress to owners of private capital to invest the same in the stock of these 
corporations upon terms of equality and upon the understanding that there 
should be to all alike, freedom from individual responsibility, is that which 
authorizes the consolidation of said corporations, or any two or more thereof, 
for the building of the whole or any portion of the road. If the Union Pacific 
Railroad Company had, in pursuance of this permission, consolidated with the 
Central Pacific, either before or after the construction of the roads, it is 
obvious that the government would now have no recourse to the individual 
liability of any stockholder in such consolidated corporation. It would be 
impossible for a portion of the stockholders to stand in one attitude to the 
United States, while the remainder stood in another. 

Under such consolidation, accomplished by authority of the United States, 
it is manifest that all members must necessarily have stood upon an equal 
footing, and as some were free from individual liability it follows that all must 
have been free. It is clear that the stockholders of the Union Pacific Company, 
by amalgamating with the Central Pacific, would not have been made subject to 
the individual liability imposed upon the latter company by the laws of Cali- 
fornia, and it is equally clear that the stockholders of the Central Pacific Rail- 
road Company, going into such a consolidated corporation, must have stood 
upon an equal footing with others, at least so far as concerned the contract 
rights of the United States, which, by the language of the statute, had invited 
the two companies thus to join in one. Andthe act soindicatesin terms. The 
amendment of 1864 expressly provides that such consolidated corporation 
“shall succeed to, possess and be entitled to receive from the government of 
the United States all and singular the grants, benefits, immunities, guarantees, 
acts, and things to be done and performed, and be subject to the same terms, 
conditions, restrictions and requirements which said companies respectively, at 
the time of such consolidation, are or may be entitled or subject to under this 
act, in place and substitution of said companies so consolidated respectively.” 
Here is a distinct declaration of the absolute equality of the terms, conditions, 
restrictions, immunities which then existed and were possessed not alone by all 
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the companies, but by the stockholders of all the companies, so far as concerned 
the United States. The act says that those grants, immunities and conditions 
are, before the consolidation, one and the same thing for each of said corpora- 
tions, and that after consolidation the attitude of the stockholders of the con- 
solidated company will not be different from that of the stockholders of the 
companies so uniting. 

It is the plain import of the words here used that the United States not only 
agreed not to look to the individual liability of any stockholder of such consoli- 
dated corporation, but that in the view of Congress the relation of no stock- 
holder to the United States would be changed by such consolidation, and that 
no remedy or right of recourse of the Government for the enforcement of the 
bonded debt would be impaired or affected thereby. Had such consolidation 
taken place, the new company would have been a corporation created under the 
laws of the United States, which permitted the consolidation and prescribed 
the terms and method thereof. Where two railroads are consolidated into one 
it is true that, so far as concerned, the duties and restrictions theretofore 
imposed upon the roads, each remains unaffected by the consolidation, for the 
roads themselves remain unchanged; ! but such is not the case with the status 
of the stock and the stockholders. The old stock is surrendered and new is 
issued, and as to all debts thereafter incurred, it is obvious that all stockholders 
sustain one and the same relation to the creditor.? 

It is well-settled law that the creditor of a corporation may, by express con- 
tract at the time the debt is incurred, waive his right to collect from the stock- 
holders debts which the corporation may fail to pay. ‘‘If a person chooses to 
deal with a partnership or joint-stock company upon the terms that its funds, 
and they only, shall be available to make good his demands, he cannot afterward 
depart from those terms and hold the members individually liable, as if no such 
restriction had been agreed to.” * * * This right, although secured in 
express terms, may be waived by the creditor by express contract; and it is 
equally free from doubt that it may be waived by conduct on the part of the 
creditor, either at the time of making the contract or subsequently indicating 
a clear understanding between the contracting parties that the creditor is to 
look only to the corporate funds, and not to the individual liability of the share- 
holders.’’ 

It is our judgment that the terms of the contract between the United States 
and the Central Pacific Railroad Company, so far as concerns the waiver of the 
individual liability of the stockholders of that company, fully meet the require- 
ments of this exposition of the law. The statutes of the United States, the 
policy and scheme of the Government in undertaking the internal improvements, 


1 Tomlinson v. Branch. 15 Wall. 8 Thompson’s Corporations, sec- 
460; Branch v. Charleston, 92 United tion 3008, pages 2163-2164; Bassher 
States, 632, v. Forbes, 36 Maryland, 154; Brown 

2 Shields v. Ohio, 95 United States, v. Eastern Slate Company, 134 Massa- 
$319; Railroad Company v. Maine, 96 chusetts, 590; Ohio Life Insurance 
United States, 499; Tennessee v. Whit- Company v. Merchants’ Insurance 
worth, 117 United States, 139; Keokuk Company, 11 Humph. (Tennessee) 1. 
and Western Railroad Company v. Mis- 
souri, 152 United States, 301. 
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the uniform course of dealing of the United States with all the corporations 
which entered into contract relations with them, were clearly sufficient to jus- 
tify the belief of all shareholders that the right of recourse against the individ- 
ual members of the companies created under the laws of California was waived 
by the United States, and the course of subsequent action of the United States 
with reference to these corporations, is confirmatory of that view. It was in the 
light of these facts that the stockholders subscribed to the stock, and there can 
be no doubt that they became and remained shareholders by reason of their 
faith and reliance in that understanding. The controlling canon of interpreta- 
tion of contracts is to ascertain what the parties themselves meant and under- 
stood. We hold that this was what was meant and understood by the parties 
to this contract. 

It has been urged upon the argument that the directors of the Central Pacific 
Railroad Company, one of whom was the defendant’s testator, have wrecked 
that company, have depleted its treasury and have thereby acquired private 
fortunes of great magnitude. This argument is foreign to the question under 
consideration. This suit is brought to enforce a liability which, if it exist, is 
purely a creature of statute. The question before the court is one of the inter- 
pretation of the law and the contract of the parties in interest. The inquiry is 
not aided by reference to the inequitable conduct of the directors of the Cen- 
tral Pacific Railroad Company after the contract was entered into. The rights 
of the defendant in this case are to be measured by the same rules that would 
apply to an obscure stockholder, innocent of wrong to the Government and un- 
clothed with power to direct the action of the corporation as an officer thereof, 
The rights of the defendant here depend upon the contract and the law appli- 
cable thereto. They may not be impaired by reason of the inequity, if any 
there were, of the defendant’s testator in his dealing with the United States. 
If it be true, as alleged, that the money and the land of the United States which 
were given in aid of the construction of the Central Pacific Railroad have been 
diverted from the purpose for which they were bestowed, there is undoubtedly 
an adequate remedy in a suit brought to reach such diverted assets. There is 
no such remedy in this suit. The view we have taken of the main question in- 
volved in the controversy renders it unnecessary to consider the other questions 
which were discussed. It is our judgment that the demurrer to the bill was 
properly sustained for want of equity, and the decree of the Circuit Court is 
accordingly affirmed. 


We do not concur in the foregoing reasoning or conclusion, although 
we anticipate an affirmance of the decision by the Supreme Court of the 
United States, to which the case has been appealed. The grounds of 
our dissenting from this reasoning and conclusion were stated in part 
in our observations upon the opinion of Judge Ross.!_ This opinion, like 
that of Judge Ross, starts out upon an erroneous premise, which premise, 
carried throughout the entire opinion,conducts the learned judges to what 
seems to us to be an erroneous result. That premise is found in the 
language that ‘‘the question arises whether or not it was the intention 
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of the United States to hold the stockholders of that corporation indi- 
vidually liable for the default of the railroad company, in case of its 
failure to pay its debt to the United States when due,’’ etc. When an 
individual or a private corporation gives credit to a corporation whose 
stockholders are, by the terms of its charter or the statute under which 
it is organized, liable to pay its debts, the question never arises whether 
there was an intent on the part of the person giving the credit to hold 
the stockholders to their individual liability; nor was it ever supposed 
until this case arose, that, in order for the person giving the credit to 
avail himself of that liability in the event of the inability of the cor- 
poration to pay the debt, it was necessary to aver and prove that he 
intended so to hold the stockholders. A man who makes a deposit in 
an incorporated bank, or who gives credit to a manufacturing or mer- 
cantile corporation, does not have any intent upon the subject in one 
case out of a hundred, because he relies upon the present solvency of 
the corporation, and expects it to pay the debt. His right to recourse 
does not at all depend upon his intent to hold the stockholders; but, 
on the contrary, the charter or statute under which the stockholders are 
individually liable is conclusively deemed in law to enter into and form 
a part of the contract between the parties. So clear is this presump- 
tion that it is incompetent for the State, by any subsequent legislation 
discharging the stockholders from their liability, to deprive the creditor 
of his recourse upon them. These are truisms familiar to every mem- 
ber of the profession who has any acquaintance at all with the subject, 
and we shall not cite any cases in support of them. Why the Govern- 
ment does not stand in as good a position as the private creditor, in 
respect of this settled rule of law, is not, we submit, made to appear 
in the foregoing opinion. 

The question whether at the time when the parties made the contract 
in respect of which it is sought to charge the stockholders with liability, 
the party giving credit intended to waive his recourse upon them is a 
totally different question. If such was the agreement of the parties at 
the time when the credit was given, that ends the question. Undoubt- 
edly, such an agreement or understanding may be shown by the con- 
duct of the parties, as well as by express words. But it is submitted 
that such a waiver can never be judicially inferred except where one or 
both of the following conditions exist: 1. There must be evidence 
fairly tending to the conclusion that, at the time when the credit was 
given the creditor thought of the subject of the liability of the stock- 
holders and said or did something evincing a purpose to waive that 
liability, upon the faith of which he is presumed in law to have acted. 
2. Or else the contract itself upon which the credit is given must be 
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of such a nature as to be incompatible with the conclusion that the 
creditor party will charge the stockholders for the debt in case of the 
failure of the corporation to pay it. Although the court, in the lan- 
guage above quoted, reasons to the contrary, it is respectfully submitted 
that, in all the acts of Congress set out, and in all not set out in its 
opinion, relating to this subject, there is not a sentence, nor a clause, 
nor a word, nor a shred, indicating that the attention of either party 
was ever called to the subject of the liability of the stockholders 
of a California corporation. The persons to whom it was proposed 
to extend this aid by Congress were required to organize themselves 
into such a corporation as those laws permitted. This corporation was 
liable to repay to the United States the aid thus advanced to it. It was 
liable, according to the act of Congress, and its stockholders were 
also liable according to the terms of its governing statute, the consti- 
tution and railroad law of California, which, according to a!l the law 
that has ever been written upon this subject, was imported into the 
contract and became a part of it. A corporation in California — the 
kind of corporation which these men were required to organize —is 
regarded as a mere collection of individuals who are bound to pay the 
debts which they contract, and it is wholly optional with the creditor 
whether he will proceed against the ideal body, or against the individ- 
uals for their several proportions. Those laws are founded in the 
honest conception that men ought to pay the debts which they incur. 
There is nothing in their policy which requires them to be frittered 
away by judicial interpretation. They conform to a public policy 
which has existed in California ever since the races of Europe entered 
and took possession of the country. It appears that there never was 
a time in California, either under the Spanish civil law or under the 
constitution and subsequent statute laws of California, when stock- 
holders were exempt from liability for the payment of the debts of the 
corporation. The legal presumption is that both parties to the engage- 
ment, Congress on the one hand, and the stockholders on the other 
hand, were aware of this, and that they contracted in view of this; and, 
outside of this decision, we challenge the profession for the citation of 
a case which will support a contrary presumption. 

Upon the second ground which is necessary to support the theory of 
a waiver, the ground of the incompatibility between the contract which 
was actually made, and the right of the creditor party to hold the stock- 
holders of the debtor parties liable for the debt, we submit that, 
ably as the question is reasoned by Judge Gilbert, no such incompati- 
bility is shown. The strongest argument in favor of the existence of 
such an incompatibility is deduced from the right given by Congress to 
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the Central Pacific Railroad Company to consolidate with the Union 
Pacific Railroad Company. This argument, it is admitted, would not 
be destitute of plausibility if such consolidation had in fact taken place. 
But there was no such consolidation. The only consolidation which 
took place was between the Central Pacific Railroad Company and the 
Western‘Pacific Railroad Company, both incorporated under the legis- 
lation of California; and the articles of consolidation were expressly 
drawn under the railroad statute of California; and not under 
the enabling provision in the act of Congress. But this argument 
would not rise above the grade of mere plausibility if a consolidation 
between the Union Pacific and the Central Pacific had actually 
taken place after the issuing of the bonds to the Central Pacific; 
because it is the settled law, and there is no decision to the contrary, 
that where the liability of the stockholders in a corporation in favor of 
its creditors has once become fixed, a subsequent consolidation with 
another corporation, and the creation of a new joint stock has no effect 
whatever upon such liability. It is necessarily so; otherwise the 
stockholders in a corporation might easily escape their liability to its 
creditors by the act of consolidating their corporation with another. 
Outside of this, the opinion, in our judgment, involves in a pro- 
found degree a violation of the settled principle that in the construc- 
tion of public grants all doubtful things are to be construed in favor of 
the public and against the grantees. We drew attention to this rule of 
construction in connection with this case when commenting on the 
decision of Judge Ross,' and we do not think it necessary to dwell on 
it further now. It is to be regretted that the Federal judiciary, while 
professing to follow this principle of statutory construction, illustrate a 
settled habit of proceeding exactly on the opposite principle, where 
the rights of the scattered and segregated people of our country are in 
one balance and the interests of rich persons or corporations are in the 
other. We say this with grief. We are so old-fashioned and antiquated 
as to love our country. We have spent years in its military and in 
its civil service. We are now taught by its judiciary that we have 
fallen into the unfortunate habit of preferring its rights before the in- 
terests of the men who have plundered it and fattened upon its bounty. 
Another portion of the opinion of Judge Gilbert deserves a passing 
mention. He speaks of the Congress of the United States inviting 
subscriptions to the capital stock of the Central Pacific Railroad Com- 
pany, upon the faith that such subscribers would not be held liable as 
stockholders under the California statute. There would have been 
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more force in that observation if it were not perfectly well known 
that no such subscriptions were ever invited or made, to any substan- 
tial amount. The four individuals who built the railroad with the 
Government bonds, and who divided all the capital stock of the com- 
pany which was issued, among themselves, did not put into the 
enterprise in actual money more than $400,000, as against the $25 ,000,- 
000 which the Government of the United States put in. Almost the 
entire amount of the stock was, by various kinds of manipulation, 
divided up among themselves and unpaid for. Had the able counsel 
for the United States in this case supposed at the outset that the decis- 
ion would have gone against the Government on the ground now taken 
by the court, namely, that the Central Pacific stockholders were not 
individually liable under the constitution and statute of California, 
doubtless he would have proceeded also to charge them on the ground 
of being holders of the stock of the company, which has never been 
paid up. Corporations in California, being unlimited in respect of the 
liability of their shareholders, and their shares being assessable with- 
out limit, the doctrine of the payment of shares which obtains in other 
States is unknown to the jurisprudence of that State. Doubtless, if 
Judge McKisick had foreseen that judicial casuistry would have trans- 
formed the Central Pacific Railroad Company, created under the laws 
of California, into a company of limited liability under the Acts of 
Congress, he would have put into his bill the proper averments to 
charge the estate of Stanford on the ground that, as a stockholder, 
Stanford had never paid for his shares. It is assumed that, in the 
event of the affirmance of the decision at Washington, which we fully 
anticipate, an amendment introducing this feature of the case will be 
allowed. 

Similar observations may be made on that part of the foregoing opin- 
ion which quotes a holding of the Supreme Court of the United States, 
to the effect that if ‘‘ the Central Pacific Railroad Company is not a 
Federal corporation, its most important franchises, including that of 
constructing a railroad from the Pacific Ocean to Ogden City, were con- 
ferred upon it by Congress,’’! from which the conclusion is deduced, 
that it is rather a Federal, than a State corporation. It is a just 
observation upon this subject to say that the Central Pacific Railroad 
Company has always been, both in the estimation of its own stock- 
holders, and in the estimation of the Federal judiciary, either a Federal 
or a State corporation, as would best serve its purposes in the particular 
litigation, or in the particular business affair. When it was necessary 


1 Quoting from California v. Central Pac. R. Co., 127 U. S. 1, 38. 
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to treat it as a State corporation, in order to enable it to elude a con- 
gressional investigation, it was declared, by a Federal circuit judge, 
that ‘‘it derived none of its corporate faculties or franchises from the 
United States.’? }_ On the other hand, when it was necessary to enable 
it to escape State taxation, it derived ‘‘ its most important franchises ’’ 
from Congress.2, Again, when its owners desired to lease its property 
and franchises to a corporation, concocted by them in Kentucky, they 
did not ask or procure the consent of Congress, from whom, as above 
appears, they had derived their ‘*‘ most important franchises,’’ but they 
merely procured the consent of the legislature of California. They 


are thus, in their own estimation, and according to complaisant Federal 
judicial opinion, either a California corporation, or a Federal corpora- 
tion, as will best suit their purposes. 


1 Re Pacific Railway Commission, 
32 Fed. Rep. 241; 259, per Sawyer, J. 

2 California v. Central Pac. R. Co., 
127 U.S. 1, 39. 

3 It is worthy of note that the 
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nine years, although their California 


manipulators of the Central Pacitic 


franchise extends for Jifty years only, 
Railroad Company had the impudence 


BOOK REVIEWS. 


BOOK REVIEWS. 


WILLIAMS ON EXECUTORS, RANDOLPH & TALCOTT?’sS EDITION. — A treatise on the Law 
of Bxecutors and Administrators. By Str EDWARD VAUGHAN WILLIAMS (Late one 
of the Judges of her Majesty’s Court of Common Pleas). Ninth English Edition by Sir 
ROLAND L. VAUGHAN WILLIAMS, Knt. (One of the Justices of her Majesty’s Court of 
Justice). Seventh American Edition. By JOSEPH F. RANDOLPH and WILLIAM TALCOTT 
(Editors of Jarman on Wills), of the New Jersey Bar. In Three Volumes. Jersey City: 
Frederick D. Linn & Co. 1895, 

The work of Mr. Justice Williams on Executors and Administrators occupies 
a place so distinguished in legal literature that no apology is necessary for pro- 
ducing an American edition of it, especially when the Americanedition is as 
thoroughly annotated as is the present one. We can scarcely convey an idea 
of the fullness of the American notes, without saying that the table of cases 
discloses the fact that the American editors have cited more than thirty-two 
thousand cases. This, added to the more than eight thousand cited in the 
English edition on which the present American edition is based, gives us an 
aggregate citation of more than forty thousand cases,— many of which are cited 
several times to different propositions. In addition to this, the publishers have 
done themselves credit in the mannerin which they have brought out the work. 
It is typographically clean and good. It is printed from clear type, upon white 
paper, and looks more like an English law book than\does any American law book 
we remember lately to have seen. While the preparation of this edition was 
in progress, Mr. Talcott died, and its completion fell upon his co-editor, Mr. 
Randolph, who alone signs the preface. Mr. Randolph is the author of a well- 
known work upon Bills and Notes, and the thoroughness with which he executed 
his task in the preparation of that work is plainly visible on almost every page 
of this. This is especially true of the manner in which he has explored the 
statute law of all the States and territories of the Union, upon a subject 
which rests very largely upon statutes. One cannot too much admire or too 
highly praise the enormous diligence with which this part of his task has been 
carried out. 

Mr. Linn, the publisher of this work, is one of those rare men who, like Mr. 
Flood, of Chicago, regard the business of a publisher as a profession, rather 
than a mere bookseller’s trade. In the first place, he does not care to afflict 
the profession with a multitude of useless or indifferent books. In the second 
place, he does not care to have his own imprint upon a book which he does 
not think worthy of being introduced to them, and of being patronized by them. 
In the third place, he does not like to have his imprint upon a book which is 
not well printed; he wants it printed from clear, new type, upon clean, white, 
well-made paper, with good ink, and by a good pressman; although all this 
costs a little more than to get itout the other way. Then he treats his authors 
generously, and they are attached to him and like tostay with him. And finally 
he extends the same generosity to that meritorious class of commercial 
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travelers, “‘the lawbook men,’’ who, leaving behind them the endearments of 
home, traverse our great country from end to end, introducing his works to the 
attention of the profession. Mr. Linn follows the motto of living and letting 
live. He gives traveling men what a Westerner would call ‘‘ a fair divide.” 
The aforesaid traveling men will no doubt find a *‘ bonanza ”’ in this work. 
They will be able to put it into every well furnished private library in this 
country. No lawyer, pretending at all to a complete library of text-books, can 
afford to neglect it. 


CASES ON CONSTITUTIONAL LAW, WITH NOTES.—Part Four. By JAMES BRADLEY THAYER: 
LL.D., Weld Professor of Law at Harvard University, Cambridge. CHARLES W. 
SEVER. 1895. pp. 1433 to 2434. Price of Part IV till June 1, 1895, $2.50 net. Price of whole 
work (pp. xxii and 2434), $12.00 net. 

This publication completes Professor Thayer’s very important collection of 
cases on Constitutional Law, which has appeared in parts during the last year. 
With the present part appears the preface, a table of subjects, and a table of 
cases of the complete collection. We give the chapter headings of the twelve 
chapters into which the cases are divided, in order to show the plan and scope 
of the work. 


I, Constitutions of Government.— The Three Departments.— The Office 
of the Judiciary. 
II. Making and Changing Written Constitutions. 
III. The Jurisdiction of the United States. 
IV. Citizenship.— Fundamental Civil and Political Rights.— The Later 
Amendments to the Constitution of the United States. 
V. Unclassified Legislative Power.— The So-called Police Power. 
VI. The Right of Eminent Domain. 
VII. Taxation. 
VIII. Ex Post Facto and Retroactive Laws. 
IX. State Laws Impairing the Obligation of Contracts. 
X. The Regulation of Commerce.—Foreign, Interstate and with the Indian 
Tribes. 
XI. Money, Weights and Measures. 
XII. War.— Insurrection.— Military Law. 


There is also an index to the whole which will serve to make this collection 
of cases serviceable and of much value to others than the students of law 
schools, for whom the collection is made. 

Professor Thayer’s Preface is so interesting that we want to quote the whole 
of it, but must restrict ourselves to one paragraph: ‘I am led to hope that 
the complete work may help to promote a deeper, more systematic, and exacter 
study of this most interesting and important subject, too much neglected by 
the profession. It appears to me that what scientific men call the genetic 
method of study, which allows one to see the topic grow and develop under 
his eye,—a thing always grateful and stimulating to the human faculties, as if 
they were called home to some native and congenial field,— is one peculiarly 
suited to the subject of Constitutional Law. For, while this body of law, —of 
law in a strict sense, as distinguished from constitutional history, politics or 
literature, since it deals with the principles and rules which courts apply in de- 
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ciding litigated cases; and while, therefore, it is an exact and technical subject, 
yet it has that quality which Phillips, the writer on Evidence, alluded to when 
he said, in speaking of the State Trials, that ‘ The study of law is ennobled by 
an alliance with history.’ The study of Constitutional Law is allied not 
merely with history, but statecraft, and with the political problems of our 
great and complex national life.’’ 

It is not too much to hope that this collection of cases, arranged so as to 
develop the principles of this law in an orderly manner, will lead to a more 
general and thorough study of constitutional law in the years to come. 


MORESSEAUX ON LABOR LEGISLATION— LALEGISLATION DUTRAVAIL, par Ch. Moresseaux, 
Directeur de l’Office du Travail de Belgique. Prix du Roi. VolumeJ. Brussels: Pub- 
lished by P. WEISSENBRUCH. 1895, 8vo. pp. ix; 676. 

More volumes are soon to follow. This contains Part I on legislation con- 
cerning trade-guilds, Part Il. on the legislation of the mercantile epoch, these 
two forming about one-third, and Part III., on the present German statutes, the 
other two-thirds of the volume. The other volumes are to treat in the same 
method and comparative space of Austrian, Swiss, English, American, and 
French legislation, and are to wind up by general considerations and conclusions 
specially applicable to the Belgians, for whose benefit the King’s prize was 
offered, which M. Moresseaux has worthily won with this treatise. 

So far as one can judge from this volume the work is a plainly written, able, 
and thorough exposition of the whole subject. The introductory parts serve 
merely to give a general notion and are more of the nature of condensed his- 
tory than of original treatment. The author says in his preface that laws, like 
men, may more safely be declared to have been happy when they are dead, and 
he then proceeds to describe the dead ones in a summary way, which makes 
interesting and fairly light reading. One is amused to learn that in 1351 at 
Constance an employer adjudged to have been in the wrong had to pay the drink 
bills of his men for the time that they were on strike, and one learns of 
interesting precursors of our ‘ trusts’’ in the South German Commercial Com- 
panies of the sixteenth century. A return of 4900 per cent in the six years, 
1511-1517, to the holder of a 500 florin certificate in the Héchstetter trust sounds 
quite modern. Buton the whole nothing is added to our stock of serious 
knowledge about the history of those periods of legislation. It is quite differ- 
ent when M. Moresseaux begins to discuss contemporary matters. We have 
here only his treatment of Germany, whose backward state up to a recent time 
makes her contemporary legislation, in spite of its radical character, fit in most 
germanely after the preliminary parts. The author gives a clear resumé of the 
evolution of the present system there, which enables one to understand what is 
being done by the State for and about the German laborer and to see what ex- 
periments have been tried, such as boards of arbitration, compulsory and other- 
wise, and compulsory insurance of the different kinds. In making labor laws 
here or in opposing their passage the account in this book of the way that 
things are done by the careful Germans, and of the success and failures of their 
different schemes, ought to prove serviceable, and, if the other volumes live up 
to the promise of this, the whole will be a work of ready reference of sub- 
stantial value. 

One is glad to see in the especially good account of compulsory insurance 
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(pp. 509 to 620) that the work of Mr. John Graham Brooks of Cambridge, upon 
that subject! receives the recognition which is due to its merit. 


Ricuarp W. 
Boston. 


BIGELOW’S CASES ON TORTS. TO ACCOMPANY THE EDITOR’S WORK ON THAT SUBJECT, — 

Edited by M.M. BIGELOW. Published by Little, Brown & Co., Boston. 12mo. pp. ix. ; 602. 

This little book contains a selection of cases offered for the use of the stu- 
dent of the authors text-book on Torts, and following the order of the text of 
that book. The head-notes are not head-notes in the ordinary sense of the 
word, but succinct statements of the general principle of law intended to be 
taught by the case. For example one reads merely that “to constitute an 
imprisonment there must be a total restraint of freedom of passing ’’ but one is 
told nothing of the facts upon which that decision was made or the reasons for 
it. Such being the case one may venture the opinion that in this respect the 
author has fallen between two stools. He might either have had no head-note 
at all, after the usual fashion of selections of cases for students, or he might 
have had real head-notes. These can only serve to tell a student what he is 
going to learn, a useless task if he is going to learn it at any rate. 

One would like perhaps to see a few more cases on contributory negligence 
than Professor Bigelow has put in, and it is queer to see Chicogo, etc., Ry. Co. 
v. Ross,’ representing the law of vice-principals, since that case was, to say the 
least, damaged by B. & O. Ry. Co. v. Baugh.* In other respects the selection, 
arrangement and editing are extremely well done. The cases are admirable 
statements of the law upon the subjects which they are intended to illustrate 
and, as is customary in books designed for this kind of elementary study, badly 
reasoned decisions do not appear. Each case whether right or wrong is well 
put together, and so fit for the analysis which is apparently a large part of 
Professor Bigelow’s system of teaching. Facts, Dispute, Decision, and Rea- 
sons are the four parts into which he wishes to see each case cut up—an 


excellent formula for any one to carry in his head. RicHakD W. HaLe. 
Boston. 


BISHOP ON INSOLVENT DEBTORS — A TREATISE ON THE LAW OF THE STATE OF NEW 
YorK RELATING TO INSOLVENT DEBTORS.— With a Chapter on Composition, Deeds, and 
an Appendix of Forms. By James L. BisHop, Author of Code Practice in Civil Actions. 
Third Edition. Published by Baker, Voorhisand Company, New York. 1895. pp. xl. ; 741. 
One does not wonder that the author of a book like Bishop on Insolvent 

Debtors thinks, as he says, that a National Bankruptcy Law would be a good 

cure for some of the abuses of which he is obliged totreat. Not only the con- 

stitution, but also the inexorable movements of modern trade have made com- 
merce a matter comparatively free from State regulation and taking little notice 
of local boundaries. But when the questions of solvency which are all-impor- 
tant in this very commerce come up they are governed by the laws of numerous 
and different State systems. A lawyer from outside is helpless, almost, with 

an insolvency law like that of New York, and the lawyers of New York need a 

special treatise on the subject. 


1 4th Special Report of the Commissioner 2112 U. 8. 377. 
of Labor. Washington. 1893. *149 U.S. 368, 
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For a lawyer not of the State to review such a book is a hazardous task, and 
he cannot presume to express any opinion upon the closeness with which the 
law author has succeeded in following and in stating the actual law. The 
methods and style of this work may, however, safely be praised, for it is written 
as such works should be and always are, with a generous allowance of detail, 
and it is further written as works with a generous allowance of detail should be 
and generally are,not with that detail reduced by great care and labor into a brief, 
orderly and intelligible form. One can see that decisions are welded into the 
text,— instead of being pasted in as they are so often apt to be,— and when the 
author thinks that a case is wrong he is not afraid to say so. When there isa 
difficulty in reconciling two cases they are intelligently compared and discussed, 
a feature which gives the book an immense advantage over, for example, a work 
like Biddle on Insurance. Mr. Biddle’s work is a painstaking and valuable 
digest of the law. This seems not only to be that but also to furnish explana- 
tion and comment in a welcome proportion. 

The book has been increased about one-quarter in size over the previous 
edition and it is pleasant to notice that the room taken by the appendix of forms 
has been decreased, although the forms are still amply full and varied. 


RicHaRD W. 
Boston. 


La LEGISLATION DU TRAVAIL, par CH. MORISSEAUX, Directeur de l’Office du Travail de 
Belgique. Tome 1. La législation corporative — La législation mercantile — L’Alle- 
magne. Bruxelles, P. Weissenbruch, Imprimeur du Roi, Editeur, 45,Rue du Poincon, 
45. 1895. 

We have barely time to notice the appearance of the first volume of this re- 
markable work, which is to appear in four volumes. It is understood to have 
been written under the patronage of the King of the Belgians, who has distin- 
guished his reign by his liberal patronage of the arts, the sciences, and meas- 
ures of political and social reform. It received a prize offered by that monarch 
for the best work on the subject. It treats of contemporaneous legislation in 
all the principal industrial countries, relating to such subjects as the prosecu- 
tion of industries, the confederation of trades, apprenticeship, Sunday rest, 
the books of workingmen, the regulation of the employment of infants, of 
youths, and of adults, male and female, the formation and the rescission of con- 
tracts to perform work and labor, the regulation of workshops, combinations 
among working men, professional syndicates, industrial tribunals and trades 
councils, councils of conciliation and arbitration, statistics of labor, insurance 
against sickness, responsibility in the case of accidents, and insurance against 
accidents, disability, old age, etc. 

The first volume, which lies before us, contains an historical study of the 
legislation relating to labor from the eleventh to the commencement of the 
fourteenth century; a history of the legislation in Germany from the epoch 
first named down to our own times, and an exposition of contemporaneous 
German legislation, with the results of the laws in force in that country. The 
second volume will carry the same subjects into Austria, Switzerland, Sweden, 
and Norway; the third volume, into England and the United States; and the 
fourth, into France, Italy, the Netherlands, and Belgium. 

This hasty sketch is not intended as a book review. It is rather put for- 
ward asan advance notice of a work which is destined to become of inestimable 
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value in the solution of those conflicts which are arising between the industrial 
and the capitalist classes both in Europe and America and which are every 
year pressing more and more earnestly for solution. We shall notice the other 
volumes as they appear, and hope to be able to furnish a comprehensive notice 
of the whole work when all the volumes are issued. 


CASES ON CONSTITUTIONAL LAW, WITH NOTES.—BY JAMES BRADLEY THAYER, LL.D., Weld 
Professor of Law at Harvard University. Orginally issued in four parts, now bound 
and published in two volumes. Paged continuously, pp. xxii; 2434. Octavo. Cloth. Pub- 
lisher, Charles W. Sever. Cambridge, Mass. 

In the notice given to Part I. of this book at the time that it was received it 
“Was pointed out that Professor Thayer’s “ exceptional acquaintance with the 
subject and exceptional ability to select and arrange the cases so as to develop 
the subject both logically and historically ’’ would probably make his collection 
of great value not only to the student but also to those practicing lawyers who 
wish to know what the law is and who want it in a ready and convenient form 
for reference. This prophecy is more than borne out by the completed work. 

One may fairly say that Professor Thayer in this, as in his collection on 

Evidence, has shown himself more honorably entitled to the name of author 

than some gentlemen who string together excerpts from cases with less skill 

and fewer comments, and then call themselves authors of the result. In the 
sense in which the word is nowadays frequently used by such gentlemen and 
their publishers Professor Thayer is the author, rather than the editor — of this 
work, and in reality he comes very near to deserving the title. He modestly 
says in his preface that he hopes *‘ that the completed work may help to promotea 
deeper, more systematic, and exacter study of this most interesting and impor- 
tant subject;’’ a hope, the justice of which examination of the book fully bears 
out. As the skillful servant of the historical method of study “‘ which allows 
one to see the topic grow and develop under his eye, — a thing’ he points 
out “ always grateful and stimulating to the human faculties ’’ he has collected 
together all the valuable cases. Here are the early ones, difficult to find, 
garnered out of old pamphlets, or out of books like the Massachusetts Histori- 
cal Collections, not easy of access to the average lawyer, and Mr. Justice Horace 

Gray’s admirable essay on the power of judges, to declare statutes unconstitu. 

tional merely because they think them to be very bad statutes re-appears from 

its unmerited obscurity in the notes to Paxton’s Case in Quincy’s Reports. 

Here are also the very latest cases, down to some which were printed here 

before they had appeared anywhere else. Among important ones up to the date 

of writing this review, only the Income Tax Cases are missing. All are classi- 
fied and arranged with the skill which Professor Thayer almost alone could 
bring to such a task, and as this arrangement is in a way a wise synopsis of the 
subject, some outline of it may not be out of place here. The first four hun- 
dred and fifty pages, the three chapters which as Part I. are sold separately for 
use in college classes, seem to be intended as an answer to the two questions: 

What is a Constitution? and why does it exist? and they contain a complete 

treatment of their subject made up of cases, selected from authorities and 

constant comment by Professor Thayer. Such material for the study of those 
two questions can hardly exist anywhere else, and considering their importance 
and the duty of the citizens to study them it is a good thing that the means of 
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study are thus made accessible. Chapter IV. treats of citizenship and of funda- 
mental rights and their guarantee by the later amendments to the constitution 
of the United States. Chapter V. is on the misnamed ‘police ’? power which 
Professor Thayer prefers to christen by the neat name of ‘‘ unclassified legisla- 
tive power.’? Chapter IV. is on Eminent Domain and is greatly elucidated by 
liberal quotation from Grotius and other civilians of passages which probably 
had great influence upon the makers of our constitutions. There are also valu- 
able extracts from Professor Thayer’s essay in vol. 19 Law Reporter.’ It is 
difficult to see why he here omits to give the useful information that he wrote 
that essay or why he elsewhere 2 omits the same information about his two care- 
ful articles in the Atlantic Monthiy * on the legal status of the Tribal Indians. 
Chapter VII. treats of taxation, and its full supply of cases should prove useful 
in examining the constitutionality of new taxes which are now so often 
questioned. Chapter VIII. is a short one on ‘‘ Ex Post Facto and Retroactive 
Laws,”’ preceding the long and valuable Chapter IX. upon “ State Laws Im- 
pairing the Obligation of Contracts.’’ But longest of all as is proper upon a 
subject which after having gone through so many vicissitudes of discussion is 
yet so dark, is the chapter (X) upon the Regulation of Foreign and Interstate 
Commerce. An extremely valuable little essay by Professor Thayer on pp. 
2190, 2191 should not be missed by anyone looking into the subject, although it 
modestly appears in fine print as anote. Short chapters on “‘ Money, Weights, 
and Measures ’’ and upon War and Military Law and a very careful and excel- 
lent index complete the book. 

The amount of Professor Thayer’s writing in the notes and in extracts from 
his articles makes it not unfair to say a word or two about his style, which shows 
in a marked degree the influence of Bentham, without ever remotely approach- 
ing the involved style of Bentham’s later years. No one with the attention 
which Professor Thayer’s writings deserve can fail to easily find out his mean- 
ing, but he sometimes demands that attention from his reader at times when 
one might well wish to have the road madeclear. One comes across Bentham’s 
paragraphs through which one must pick his steps carefully. Considering the 
reward the moment’s care is almost immaterial, but one prefers to expend all 
his labors upon the substance and to be free of demands from the style; and 
when a reader, who is not quite up to understanding the substance of Professor 
Thayer’s valuable essays, is met by such demands, he is often the kind of man 
who unfairly shifts the blame to the writer. 

In his selection of cases the editor has been most judicial, including the good 
and the bad in the proportions in which they occur in the law as itis, and leav- 
ing them to the student or lawyers to criticise. He gives the material from 
which any man of capacity is able to make up his own opinion and as such it 
may naturally disappoint some people who hope to find a kind of vade mecum 
which will answer their questions without troubling them to form opinions. 
As the authors of case books sometimes have trouble with such unjust demands 
it may be well to endeavor to state what such men as Professor Thayer con- 
sider to be their duty in the matter. They believe that for the study, which is 
the first learning of the law, and also for the study which is the daily work of 
the lawyer, as he resolves the points which come up in his practice, the modern 


1 p. 241. 2 At p. 598. 3 Vol. 68, pp. 540, 576. 
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methods employed in the other sciences are the best. Now if we look at those 
methods we see that by them the student is put to work upon the raw material 
set to observing phenomena, and to drawing hisown conclusions. Allmethods 
of teaching can be and are applied toward the assistance and correction of the 
lesson thus learnt except that the “ listen my children and you shall hear ’’ tone 
is not an easy one and since the application of the scientific method just 
described to the study of law that tone has largely disappeared. 

To leave the method and go back to the happy illustration of it, this is an 
incomparable collection of cases and not a bad treatise upon its subject. No 
one will of course trust anything but the report for the text of the most im- 
portant cases, but for every other purpose this should sufiice. 


RICHARD W. HALE. 
Boston, 


BROWNE ON THE STATUTE OF FRAUDS — FIFTH EDITION.— A Treatise on the Construction 
of the Statute of Frauds as in force in England andthe United States. By CausTEN 
BROWNE. Fifth Edition. By JAMESA. BAILEY, Jr.,Counselor at law. With the Codper- 
ation of the Author. Boston: Little, Brown and Company. 189. pp. cxxv. and 687, 
Price, $6.00. 


In a notice published twenty-five years ago in this Review, of the third 
edition of this book, it was said: ‘“‘ Judging from its history during the past 
thirteen years of its existence, Mr. Brown’s treatise bids fair to become a 
legal classic. Few text-books published in the last quarter of a century, on 
either side of the Atlantic, have won or deserved a better reputation.”»> We do 
not know how many years of new editions are required to make a classic of a 
law treatise; nor do we know how many editions are necessary for this pur- 


pose. Very likely the inherent qualities of a book have quite as much to do 
with its becoming a classic as the years of its active life. If length of years 
will make a classic, the forty years, almost, since the publication of the first 
edition of Mr. Browne’s book might fairly entitle it to that designation; and if 
merit and reputation have something to do with a book’s being called a classic, 
we think Mr. Browne’s book is also entitled to the appellation on this score. 

Since this book was first published other American works on the same subject 
have appeared, one by Mr. Reed in 1884 in three volumes, and one by Mr. Wood 
also in 1884 in one volume of a thousand pages or more, Three large volumes 
on this little statute is evidently too much of a good thing. Mr. Reed cites about 
9,800 cases, rather more than twice the number cited in the present edition of 
Mr. Browne’s work. Mr. Wood’s book contains somewhat more than a thou- 
sand pages and he cites about 5,300 cases. Although the value of a legal treatise 
is not to be determined very largely by the number of cases cited, this is manifestly 
one element of its value; and it would seem that Mr. Browne might to advan- 
tage make a more complete citation of cases. Perhaps he did not think more 
cases worth citing. If he rejected the uncited cases after examination, this 
fact may be anadded merit; though we think lawyers are quite apt to prefer to 
have all the cases cited, so that they can use them or not as they deem best. 

In his preface to the present edition Mr. Browne says: “ In this edition, 
about nineteen hundred cases, decided since the publication of the last edition, 
have been added, and the whole text has been carefully revised. In order to 
make room for the new matter without materially increasing the size of the 
volume, the American statutes have been omitted from the appendix.” 
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The courts and the lawyers evidently like Mr. Browne’s book and use it. Its 


style, arrangement and mode of treatment make the use of the book a matter 
of pleasure as well as of profit. 


SCHOULER’S DOMESTIC RELATIONS, FIFTH EDITION.—A Treatise on the Law of the 
Domestic Relations; embracing Husband and Wife, Parent and Child, Guardian and 
Ward, Infancy, and Master and Servant. By JAMES SCHOULER, LL.D., Professor in the 
Boston University Law School, and Author of Treatises on the “‘ Law of Personal Prop- 
erty,” “ Bailments, including Carriers,” “ Wills,” etc. Fifth Edition. Boston: Little, 
Brown, & Company. 189. lvol. 8vo. 908 pages in all. 

It is now just a quarter of a century since the first edition of this well-known 
book first appeared. During these years the profession has come to know this 
book so well that it is not necessary to repeat here the table of contents or the 
chapter headings. The title page of the book enumerates the subjects of five 
of the six parts into which the work is divided, the other part being the intro- 
ductory chapters. Of these parts the second, treating of the law of Husband 
and Wife, is the most important, occupying more than three hundred pages. Of 
this subject the learned author in his preface to this edition says: “ Our law of 
Husband and Wife is still changing, and is even more chaotic than when this 
book was first published, twenty-five years ago. Under such circumstances the 
author has felt himself justified in discriminating somewhat among the added 
cases, where so many are of purely local or temporary application.” 

Of the other topics, that of Guardian and Ward is the most important, and 
about a hundred and seventy-five pages are given to its consideration. 

In his preface to the first edition the author stated his purpose to be to fur- 
nish a clear, accurate and comprehensive analysis of the Jaw of the domestic 
relations, as administered at the present day in England and the United States. 
The verdict of the profession as evidenced by the five editions that have ap- 
peared and by the reputation of the book, is, that he fully succeeded in accom- 
plishing his purpose. 

When the first edition appeared it might have been hailed as a “learned ” 
book or as a “ classic,” had it quoted largely from the Year Books and the old 
English writers, whose ideas about the law of Domestic Relations were no more 
like the modern ideas, than were their ideas about religion like the modern ideas 
on the subject. It is wonderful what virtue there was to many minds a quarter 
of a century ago, and to some even now, in liberal quotations from the old 
English books, that no one reads, and no one in touch with the life of to-day, 
cares a figfor. We are ledinto these remarks through reading a review of the 
first edition of this book which said the book would not become a classic, though 
valuable and likely to be used more than many a classic, for ten or twenty 
years. 

It is quite true that the present edition is much superior to the first edition. 
Every capable author of a law treatise, himself editing his work in subsequent 
editions, makes it better. The labor spent upon several subsequent editions 
may very likely be equal to the original writing. We notice that the book now 
contains about two hundred pages more than the original work, and that about 
three thousand more cases are cited. The work was not arranged in sections 
with section numbers till the third edition appeared in 1882. 

The book is likely to retain its place for many years to come as a valuable, 
reliable and comprehensive summary of the law embraced within its title. 
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Mr. Schouler, as every one knows, has for many years devoted much of his 
time to his History of the United States, and to historical writing. In that he 
has won a wider and more enduring reputation than his law writings can give; 
and the labor must be more agreeable. We are glad, however, that he can take 
the time to keep his legal works in new editions. 


GARDNER’S REVIEW IN LAW AND EQuity.—A Review in Law and Equity for Law Stu- 
dents, together with a Summary of the Rules Regulating Admission to Practice Through- 
out the United States. By GEORGE E. GARDNER, of the Massachusetts Bar. 8vo. pp. 
299 and xvi. Price, $2.75 net. New York: Baker, Voorhis & Co. 1895. 


The author in his preface says: ‘“‘ The book, as its title indicates, is designed 
for students who are making their final preparations for admission to the Bar. 
It aims at a clear and concise statement of the leading principles of those 
branches of the law which are seriously taught in the law schools of the coun- 
try, and which form the subjects of Bar examinations.”’ 

The purpose of the book as stated by the author is well carried out. Ina 
brief compass it gives the definitions and leading principles of the law as taught 
in the schools. One who knows this book thoroughly, knows a great deal of 
law, especially of technical law. 

The definitions and statements of law are supported by citations of legal 
authors, and these are generally authors of the highest reputation and author- 
ity; but we notice that a few of the writers referred to cannot properly be so 
described. However, the propositions of law throughout the book seem to be 
stated with much clearness, conciseness and accuracy. 

We hope the book will only be used by students for reviewing studies upon 
which they have spent some years, and that no one with but little previous 
study will attempt to enter the bar by cramming through the aid of this hand- 
book. A little knowledge is a dangerous thing. The book is designed fora 
legitimate use, —a review of studies that have been pursued for a sufficient 
period of study. 

For this use it is admirably adapted. It will serve to impress upon the stu- 
dent’s mind much technical law, which should find a permaneat lodgment there. 

In an appendix are collected the statutes and rules regulating admission to 
the bar in all the States and Territories of the United States. 


Frxcn’s INSURANCE AGENT.— The Insurance Agent: His Rights, Duties and Liabilities. 
With References to Leading Cases and Comments Thereon, Showing the Status of the 
Law and Defining: Who isan Agent of the Company; Classes of Agents and their Pow- 
ers; The Broker as an Agent; Of the Adjuster; The Personal Liability of the Agent, to 
the Company — to the Insured; Of the Unlawful Discharge of the Agent; The Owner- 
ship of the Agency, and Statutory Penalties. By JOHN A. FINCH, of the Indianapolis 
Bar. 1894. The Bowen-Merrill Co., Indianapolis. 


This is a manual of thirty-six printed pages besides the index, and is well 
described in the title page above quoted. It is prepared by our learned friend, 
Hon. Joun A. Frncu, of Indianapolis, editor of a journal relating to insurance 
and insurance law, called Rough Notes,—a gentleman who has devoted many 
years to insurance law as a specialty; and it cannot be doubted that it will 
prove useful for the purpose intended. Of course, it is not claimed for it that 
it-is a complete compendium of the adjudged law relating to insurance agents, 
the liability of the companies for their engagements, their power to waive the 
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provisions of policies, and to many other subjects which might be suggested, the 
treatment of which, in the aggregate, would fill large volumes, 


SHIRLEY’S DARTMOUTH COLLEGE CAUSES.— The Dartmouth College Causes and the Sue 
preme Conrt of the United States. By JOHN M. SHIRLEY. St. Louls: Review Publish- 


ing Company. 1895, 
This book is a reprint from the original stereotyped plates of a work which 
was originally published by G. I. Jones & Company of St. Louis (then the pub- 
lishers of the Southern Law Review) in 1879. It has long been outof print, and 
it is one of the books that the present writer has long wished to get hold of. 
The writer well remembers the genesis of this work, and his correspondence 
with Mr. Shirley with regard to it. Some of the most essential portions of it 
appeared in the form of articles in the old Southern Law Review, which was 
then edited by the present writer. When Mr. Shirley conceived the idea of 
developing his treatment of the Dartmouth College Case so that it might be 
published in the form of a book, he found himself able, through the kindness of 
several learned gentlemen, to whom he returns thanks in his preface, to get 
together a very important collection of documents for examination and refer- 
ence. When about at the end of his task, he hesitated about publishing in book 
form what he had written, because of having been advised by certain friends,— 
among them, we believe, he referred to Mr. Justice Doe, of New Hampshire, — 
that his book would be a “ firebrand ”’ and would stir up strife. The more 
“ firebrands ’’ we have of this kind the better. They enable us to distinguish 
between gilded humbugs and real things. If they lay their hands upon the key- 
stones of an old and glittering temple and tear it down with scorn, it is because 
it is not fit, and never has been fit, to stand. This history traces the vein of 
humbug and chicanery which runs through the log-rolled semi-political Dart- 
mouth College Decision: a decision which put the private corporation above 
the sovereign State: a decision which announced a doctrine, which if its an- 
nouncement could have been foreseen, would have prevented the formation of 
the Federal compact; a doctrine which nevertheless has stood from that day to 
this, without any very essential modifications, forthe reason that it has had be- 
hind it incorporated money and power, and all the learning which that money 
and power could purchase and array in the judicial tribunals, and all the 
respectability which that money and power could exhibit. The court which 
rendered that decision has recently capped the climax in the Sugar Trust Case, 
by placing the private corporation above the general government. And the 
people lie helpless, benumbed, and in despair. They must do what the corpo- 
rations want them to do, and they have no governments, either State or na- 
tional, which have the power to say no. And all this because four lawyers in 
one case, and seven in another, have made two misinterpretations of the Fed- 
eral constitution, as gross and unfaithful as could have been written. 


MCCLAIN’S CASES ON CARRIERS, PARTS 1 AND 2.— A selection of Cases on the Law of 
Carriers of Goods and of Passengers. By EMLIN MCCLAIN, Chancellor of the Law 
Department of the State University of Iowa. Iowa City: Published by the Author, 1994. 


These are two volumes of about 550 pages each, consisting of cases without 


syllabi, collected and arranged for the purpose of being used in the instruction 
of students upon this branch of the law. A better description of the plan and 
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execution of the work than we could probably give would be to quote the pref- 
ace itself: ‘ The classification which has governed the order of arrangement of 
cases in this collection appears in the Analysis. The star cases are cited for var- 
ious purposes; sometimes they are cumulative, especially where the questionis 
one on which the courts differ; sometimes they are instructive cases, citing and 
discussing the authorities, but too long to be used in a collection; sometimes 
they show interesting applications of the general principles. Many important 
cases which might properly have been given in full, or cited, will be found 
sufliciently stated or cited in the opinions which are printed. The aim has been 
to print at least one case on each question which a teacher would feel called 
upon to present to his class in a course of instruction on the subject. Some- 
times early cases are given which show the origin of the doctrine illustrated, 
sometimes late ones which give the doctrine as developed. When there is a 
well marked conflict in the authorities, at least one case will be found on each 
side. The harmonizing of apparent conflicts, or the determination of the proper 
doctrine when the cases are irreconcilably in conflict, is left for the student 
and the teacher. For the purpose of compelling the student to generalize for 
himself from concrete examples (under the ultimate guidance, of course, of 
the teacher) all head-notes and other indications, outside the case itself, as 
to the conclusions reached, are omitted. Even in the Analysis nothing more is 
given than a suggestion of the subject, except where it is necessary to desig- 
nate contradictory lines of decision. The star cases are, however, in some 
instances more fully individualized. The cases have been printed in full ex- 
cept where matter could be omitted which was irrelevant to the point for which 
the case was selected and which was thought not to throw any light upon the 
portion retained. All omissions, except in some instances the names and 
arguments of counsel, are indicated. No effort has been made to correct the 
citations found in the original reports, nor to edit the cases in any way.”’ 

A specially good feature of the work is an Analysis in the front part of the 
first volume, showing the grouping of the cases and the leading subjects to 
which each case refers. There is also a table of cases in the first volume, and 
the second volume closes with what seems to be a sufficient index of the two 
volumes. The important Federal statutes relating to carriers by land and sea 
are given in an appendix. These are so much of the Revised Statutes of the 
United States as relates to limitations upon the liability of ship-owners; the 
Act of Feb. 13, 1893,! relating to bills of lading in respect of property trans- 
ported in vessels between ports of the United States and foreign ports; and 
the Interstate Commerce Act with its various amendments. Prof. McClain has 
achieved distinction as an instructor in the law, and it cannot be doubted that 
these volumes are well planned and executed for the purpose intended. We 
regret that he did not find time to revise the citations in the batch of cases 


which he has printed, for some of them are believed to contain clerical and 
typographical errors. 


ETUDES sUR LA CoMP&TENCE CIVILE A L'EGARD DES ETATS ETRANGERS ET DE LEURS 
AGENTS POLITIQUES, DIPLOMATIQUES ET CONSULAIRES. Par P. DE PAEPE, Conseiller 
a la Cour de Cassations de Belgique, Bruxelles, Emile Bruylant. 


In Europe the two cardinal characteristics in the present evolution of law 
are (1) the tendency to consider the State as an instrument of justice and 


1 27 U. S, Stats. at Large, 445. 
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order, enabling citizens to enjoy their rights without any restraint; (2) the 
dividing of the State, regarding civil rights in a double aspect, as a political 
body with the imperium and the jurisdictis, and as a legal corporation, dealing 
as such for certain purposes the same as an individual: buying goods, making 
roads, erecting buildings, entering into any kind of contracts and agreements, 
and therefore liable to the ordinary courts of the country. 

In regard to immunities of diplomatic agents, the direction taken is to 
restrict them to whatever may be indispensable to enable them to discharge 
their duties with convenience and safety. 

However, in reviewing the jurisprudence of the different European States, 
we ascertain at once how much the real principles on the subject are compara- 
tively little known, and how much the decisions of the courts vary from one 
country to another. 

A work dealing with such difficult matter must be useful, indeed not only to 
private individuals and jurists, but also to diplomats and statesmen, 

A learned judge of the Supreme Court of Belgium, Monsieur P. pg PaEpE, 
has just published an excellent work, which he calls too modestly “ Etudes,” 
Tracts on the Civil Jurisdiction over Foreign States and their Political, Diplo- 
matic and Consular Agents,’? while it contains a full and complete treatise on 
the subject. For its technique, the statement of the true principles, the careful 
exposé of ancient law and foreign jurisprudence, the wise and progressive 
spirit of the solution of new problems, there is no work, written in the French 
language, equal to M. de Paepe’s. The French judges, writes the author, 
decline any jurisdiction whatever in an action brought before them against a for- 
eign State or sovereign.! Nor will they hear an action brought against bankers, 
acting as agents of a foreign State, in order to enforce its liability. There- 
fore, the courts do not authorize the seizure or attachment of goods or prop- 
erty belonging to aforeign State or Sovereign. The English courts entertain 
the same views in the matter. The consequence, says M. de Paepe, is that the 
bondholders or shareholders of a loan made by a foreign State have noremedy 
in France or in England for the redress of their wrongs, but is there really no 
redress against such injustice? In ancient Netherlands, the forum aresti was 
the rule. A creditor of a foreign State or Sovereign made an application in 
order to seize its or his goods, and the debtor had no right to decline 
jurisdiction nor to insist upon being tried by the judge of his domicile. Why 
was this sound principle not followed by other States? Because of the so-called 
rule of ‘‘ Comity,’’ which isno principle atall. The author proves, with sound 
arguments, logical deductions, and unquestionable rules of law, the errors made 
on the subject by well-known text-book writers and judges. The “‘Comity ” is 
not, as they pretend, an universal and unquestionable principle; it only tries to 
make its way; although jurists and judges have admitted such a principle, it is 
not necessarily correct, and it is still open to discussion; therefore, other jurists 
and judges might take a better view of the matter and reject the so-called 
“‘comity.’? Space does not allow me to continue further this interesting dis- 
cussion or to allude tothe many other subjects, which are so carefully explained, 


From every point of view, it is a treatise highly to be recommended. 
BRUSSELS. 


EMILE STocQUART, 


1 Court of Appeals of Paris, August 23, 2 Court of Paris, February 25, 1880. 


1870, in re Masset v. The Czar of Russia. 
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CRAGIE’S SCOTTISH CONVEYANCING STATUTES. — Conveyancing Statutes from the Thir- 
teenth Century to the Present Time. Arranged and Edited by JOHN CraGIE, M.A., 
LL.B., Advocate, Author of “ Scottish Law of Conveyancing, Heritable Rights;”’ and 
“Scottish Law of Conveyancing: Moving Rights.” Edinburgh: William Green & 
Sons, Law Publishers. 1895, 

The preface of this work states that its object is to collect the statutes, 
repealed and unrepealed, relating chiefly to the conveyance of land and other 
real rights, in Scotland. It also states that at the present time the want of one 
volume containing these statutes causes inconvenience to those who have to 
deal with questions of conveyancing, and the publishers, therefore, suggested 
the issue of this work. The planis simply to give the statutes chronologically. 
The learned author has noted the cases which have been decided with reference 
to the provisions of the Titles to Land Consolidation (Scotland) Act, 1868, and 
the acts subsequently passed. 

These statutes are literally reprinted, and the earlier ones give us a curious 
insight into the state of the English language as it once existed in Scotland. 
The following preamble to the Statute 2 Robert I.,! will perhaps furnish as good 
an illustration as the book affords: — 

“Item, Forsameikill as divers and sundrie men be buying of lands and 
tenements perteining to knichts and other lords, to their great hurt and pre- 
judice in time bygane; has entered the samine; the quhilkis lands ware sauld 
and analeid be the tenents and freehalders of the saidis knichts, and others 
great men and lords, to be halden as of their fee, of themselues and their heires, 
and not of the saidis knichts, or lords being ouer lords of the analiers, makers 
of the said alienation and infeftments. Quharebe the saidis ouer lords did tine 
and amit the mariages, escheittis and wards, quhilk did fall and pertene to them 
of their tenandreis, the quhilk was hard and verie prejudicial to them, be reason 
in this case they ware manifestlie disheresed (of their heretable richt and profite 
of their superioritie). Therefore the King in his plane parliament, at the 
instance and desire of his nobilitie, hes statute and ordained.”’ 


FINcn’s ANNUAL DIGEST OF INSURANCE CASES.— Digest of Insurance Cases, embracing 
the Decisions of the Supreme and Circuit Courts of the United States, of the Supreme 
and Appellate Courts of the Various States and Foreign Countries, upon Disputed Points 
in Fire, Life, Marine, Accident, and Assessment Insurance, and Affecting Fraternal 
Benefit Orders. References to Annotated Insurance Cases and leading Articles in Law 
Journals on Insurance. For the year ending October 31, 1894. By JOHN A. FINCH, of 
the Indianapolis Bar. Indianapolis: The Rough Notes Company, Publishers. 1894, ~ 
This is the seventh volume of the same kind issued by the author. Volume 

one digested 279 cases, and there has been a constant gain in each volume until 

the present one, which contains 449 cases. Some of this increase is, however, 
accounted for by the fact that the opinions of many of the intermediate appel- 
late courts are now reported, which were not reported seven years ago. A part 
of the increase is also, according to the preface, to be credited to new forms of 
insurance, not then established, which have come to the attention of the courts. 

The preface goes on to say: ‘* While many propositions that were at first un- 

settled, or in extreme doubt, have become settled, others continue in uncer- 

tainty. The legislation of the country has had much to do with the uncertainty 
upon many points. The Legislatures of many States have presented 


1 Cap. 24 (Anno. 1325). 
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[prescribed?] forms for fire policies, and the companies have been left no dis- 
cretion as to their contracts. Some of the States content themselves with 
saying what shall not be in a policy of insurance; some present rules of con- 
struction that nullify parts of the policy contract; some provide rules of 
evidence solely applicable to litigation on insurance contracts; and all prescribe 
regulations of some sort not known to other classes of business. In threading 
the maze of these various requirements, the companies, not unnaturally, have 
been much before the courts.”’ 

It will perhaps strike the curious that while the legislatures are thus inter- 
fering, right and left and all along the line, with a kind of contract which 
always takes place between persons who are sui juris and able to take care of 
themselves, and which relates to a strictly private business, and to a business 
characterized by the closest competition, and while this power in the legisla- 
ture is being upheld by the courts,— the courts are, at the same time, declaring 
void, as abridging the freedom of contract, those statutes which are designed 
to protect workingmen from fraud and imposition, which reduce the hours of 
labor within which women may be employed in factories, and the like. This 
contrast illustrates the most shameful chapter in the development of American 
jurisprudence. 

Upon the subject of the construction (or misconstruction) by the judicial 
courts of policies of insurance, our author also has the following to say: 
‘¢ With all the courts have had to say upon construction of policies, the com- 
panies still have great difficulty in writing their contracts so plainly that there 
can be no room for construction. ‘The ability to write English is not con- 
spicuous in insurance offices,’ said a learned jurist. The fact that in this vol- 
ume there are so many cases of construction of contract by the courts is 
striking proof of this statement. ‘English as she is spoke,’ made a curious 
volume. Insurance English, as ‘she’ has been written, as interpreted by the 
courts, would make a volume not less curious. It must be somewhat dis- 
couraging to the companies that their policies have been the subject of so much 
‘construction,’ and that, when construed they are so unlike the contracts they 
intended to make. The number of cases of this kind does not diminish. In 
the volume of the Digest for 1888, there were 88 cases of construction of 
policy contracts. In 1890 the number of such cases was 194. In this volume 
there is a slight improvement in this respect, the number of cases of construc- 
tion of policies being 114. Itis tobe hoped, in the interest of the public, as well 
as of the companies, that succeeding volumes shall show less of such cases.’’ 
There is much truth in the foregoing imputations upon the courts. The ordi- 
nary canons which the courts apply in the construction of written contracts are 
so distorted, in the construction of the policies of insurance, that decisions 
construing such contracts are scarcely of any value as authority with refer- 
ence to the construction of similar words in other contracts. Moreover, the 
doctrine of waiver in respect of the power of an agent to bind his principal, by 
waiving by mere parol statements, provisions in writing contracts, has been 
carried, in insurance law, to an extent which is scarcely known in other branches 
of the law; so that decisions upon the subject of waiver in insurance cases 
would be of little value as precedents on the subject of waiver in other cases. 
But these facts are not to be laid entirely at the doors of the judges as a fault. 
The business of insurance, in all its branches, is in the hands of the most com- 
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petent rascals. The agents whom the insurance companies send out to solicit 
and procure policies, are practiced in fraud and chicanery, and many of them 
are confidence men in as foul a sense as any in which that expression could be 
applied to a three-card monte man, ora bunco steerer. They lay hold of un- 
suspecting men, and pull the wool over their eyes, and get them to apply for 
and take out policies of insurance, printed in agate type and much too long to 
read; and in many cases the insurance agent keeps the policy until a loss occurs, 
and then, for the first time, the policy-holder finds out the kind of a contract 
into which he has entered, when told by another expert, the adjuster. It is 
because of these features of fraud and imposition, which taint so many insur- 
ance contracts, that courts of law, under the very stress of justice, have warped 
the ordinary canons of construction out of their true shape, in trying to find a 
meaning in them which shall not put a premium upon fraud and rascality. Our 
learned author expresses the hope that succeeding volumes will show less of 
these cases. Doubtless it will turn out that, as the intelligence of the people 
rises, and as the masses become better able to take care of themselves, the 
earmarks of fraud, which have called for these peculiar constructions of insur- 


ance policies, will themselves disappear, and ad these instances of a disfigured 
interpretation will disappear also. 


Boone’s TEST BOOK OF LAW AND PRACTICE.—Test Book and Law and Practice or 
Hintsand Helps for Students and Young Practitioners at Law. In Form of Questions 
and Answers. By CHARLES T. Boone, L.L.B., Author of “ Law of Corporations,” “ Real 
Property,” “‘ Mortgages,” “‘ Code Pleading,” “ Banks and Banking,” etc. San Francisco: 
Reuben’s Old Law Book House, Law Book Traders and Publishers. 1895. Price, $3.00. 
This is what is called a “* quiz book.”’ It consists entirely of questions and 

answers upon leading subjects in the law. These questions and answers are 

founded upon a series of questions propounded by the Supreme Court of Cali- 
fornia, during the last ten years, to successive classes of applicants for 
admission to the bar. They are framed with evident good judgment, and, so 
far as we have had time to make an examination, the answers are concise and 
accurate. Appended to each answer is a citation of the authority upon which 
it is founded. These authorities consist, for the most part, of text-books 
which have acquired a reputation in the profession; but sometimes the learned 
author cites adjudged cases, which have been selected for the value of the 
discussions contained in the opinions. As to the value of such books as this 
in the study of the law, we have not had sufficient experience in the instruction 
of law students to express a very definite opinion. Evidently, the law cannot 
be learned in this way, though itis quite possible that the student may, by the 
proper use of such a book, revive his recollection of his studies on a variety of 
subjects, and reassure himself, so to speak, so as to get through his final 
examination. It is well known that many students fail in their final examina- 
tion, not through want of sufficient knowledge or study, but through mere 
nervousness and fright. Books of this kind may be helpful in preventing that. 

Moreover, if the student will make each question and answer a distinct topic 

of study, and go to the authorities, cited, and study those authorities, and fol- 

low the subjcet out sufficiently on each question, he may find such books useful 
in the primary study of the law. This book is well printed and bound. The 
title page, printed in red and blue, is especially attractive. 
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CONSTITUTIONAL Law, 
Constitutionality of the California 

Statute known as the “ Wright 
Act,’’ 915. 
exemption of building and loan asso- 
ciations from taxation, 764. 
police power of the States, 125. 
requiring plumbers to pass 
examination and be 
765. 
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CONSTITUTIONAL Law — Continued. 
South Carolina dispensary law, 308. 
validity of statutes regulating ten- 

ement houses, 765. 
validity of statute limiting hours of 
female labor, 766. 
ConTEMPT Cask, 
Debs, 138, 472. 

CONTEMPT OF CouRT, 
and newspaper enterprise, 585. 
decision sentencing Debs for, 138. 

ConTRACT BETWEEN EMPLOYER AND 
EMPLOYE, STATUTORY LIMITATIONS 
OF FREEDOM OF, 
article by Frederick C. Woodward, 

236. 

CONTRACTEE, 579. 

CONTRACTOR DOCTRINE, INDEPEND- 
ENT, AND ITS LIMITATIONS, 

article by Charles W. Pierson,. 
229. 

CoNTRACTS, 

effect of words in printed letter- 
heads, 458. 

ConvICcT, 
the, in verse, 747. 

CooLry, THomas M., 
presentation of bust of, to Univer- 

sity of Michigan, 727. 

CopyriGHT Case, 

a notable, 121. 

CoPYRIGHT IN TITLEs, 
of books, 290. 

CopyRIGHT SYSTEM, 
and library of Congress at Washing- 

ton, 898. 

CORPORATION, 

ratification of contracts of promot. 
ers, 125. 

CoRPORATION RIDDEN, 
people, 414. 

CORPORATIONS 
JUDICIARY, 
address by William H. Taft, 641. 

CORPORATIONS, 
doctrine of ultra vires in relation to, 

454. 
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FEDERAL JURISDICTION IN CASE OF, 
PROPOSED ACT OF CONGRESS TO RE- 
STORE THE EARLY RULE ON THIS 
SUBJECT, 
article by Seymour D. Thompson, 
864. 

individual liability of stockholders, 
926. 

Hunt v. Ward, 777. 

MISTAKES ON THE SUBJECT OF NOTICE 
TO, 
article by Seymour D. Thompson, 523. 
municipal receivers of, 81. 

Private, Thompson’s Commentaries 
on Law of, 785. 

statutes on subject of, 763. 

status of railway leases not author- 
ized by the legislature, 131. 

Court, De Facto, CaN THERE BE, 
article by Daniel Fish, 833. 

Court, 
found guilty, 580. 

Court OF APPEAL, 

English, 88. 

Court oF Errors, New York, 
article by Irving Browne, 321. 

Courts, 

English county, 103. 
should pay their debts, 78. 

CriIMg, 

obligation of the State to indemnify 
persons who are wrongfully ac- 
cused of, 85. 

CriminaL Law MaGaZzINE AND RE- 
PORTER, 
revised, 580. 

CRITICISM, 
are judges averse to, 417. 

CRITICISMS OF THE FEDERAL JupI- 
CIARY, 
address by William H. Taft, G41. 

CRITICISMS OF JUDGES, 
more about Hunt v. Ward, and inci- 

dentally, how not to edit a law 
review, 777. 
DEBATE, 
must a lawyer fight a duel for words 
spoken in, 90. 
DeBs ConTEMPT Cask, 138, 472. 
VOL. XXIX. 


961 


DEBs, 

dismissal of habeas corpus in case 
of, 756. 

DECISIONS, CONTRADICTORY, 411. 

DILLON, JouN F., 
his address on our law in its old and 

in its new home, 276. 

DISBARRING, 

an attorney for filing a brief, imput- 
ing corruption of the court, 444. 

DISFRANCHISEMENT, 

of the negro in South Carolina, 
890. 

DISPENSARY Law, 

South Carolina, validity of, 308. 

Drep Scott Case, 
brought by R. M. Field, 881. 

DURRANT TRIAL, 
the, 892. 

EMPLOYER AND EMPLOYEE StaTu- 
TORY LIMITATION OF FREEDOM OF 
CONTRACT BETWEEN, 
article by Frederick C. Woodward, 

236. 
note concerning above, 266. 

EMPLOYERS’ LIABILITY FOR DaMaGEs 
CausED BY NEGLIGENCE OF INDE- 
PENDENT CONTRACTOR, 
article by Charles W. Pierson, 229. 
note concerning above, 266. 

EQuITY JURISPRUDENCE, 
tribute to the system of, 889. 

ExToORTION, 
at common law, are interstate car- 

riers liable for, 134. 

FALSE PRETENSES, 579. 

FARMERS AND LAWYERS, 
in Congress, 94. 

FEDERAL AND STATE, 
jurisdiction, 143. 

FEDERAL CONSTITUTION, ORIGIN OF 
SUPREME JUDICIAL POWER IN, 
article by Robert Ludlow Fowler, 711. 

FEDERAL Courts, 
habeas corpus in, in the case of 

prisoners held in custody under 
process of the State courts, 143. 

FEDEKAL JUDICIARY, CRITICISMS OF, 

address by William H. Taft, 641. 
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FEDERAL JURISDICTION IN CASE OF 
CorPoORATIONS: PROPOSED ACT OF 
ConGRESs TO RESTORE THE EARLY 
RULE ON THIS SUBJECT, 
article by Seymour D. Thompson, 846. 

FEDERAL POWER TO REGULATE IN- 
TERSTATE COMMERCE AND POLICE 
POWERS OF THE STaTE, 
article by Herbert B. Shoemaker, 59. 

FEMALK BARRISTERS, 
in Canada, 586, 

FEMALE Labor, 
validity of statute limiting hours of, 

766. 

FENCES, 
barbed wire, 92. 

FIELD, EUGENE, 

a reminiscence, 881. 

STEPHEN J., 

Judge, as Alcalde, (with portrait), 
749. 

FoREIGN POLICY OF THE UNITED 
STATES, THE MONROE DOCTRINE. 
article by Mark B. Dunnell, 839. 

FRANCE, 
law of, prior to Code Napoleon, 

580. 

FREEDOM, ECONOMIC, 
article by H. Teichmueller, 373. 

Girts, INCONSISTENCIES OF THE Laws 
OF, 
article by C. B. Labatt, 361. 

GILFILLAN, JAMES, 

Chief Justice, death of, 109. 

GLEANINGS, 
from our exchanges, 270. 

GOVERNMENT, 

American, and constitutional mon- 
archy, difference between, 105. 

by injunction, 282. 

Province of, article by H. Teich- 
mueller, 21. 

GRAND Jury, 
on the administration of justice in 

California, 590. 

Gray, Horace, Mr. Justice, 
at Harvard Law School dinner, 606. 

GresnaM, WarrTer Q.. 
portrait of, 481. 
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HaBkas Corpus, 
case of Captain Armes, 882. 

IIARMON, JUDSON, 
new attorney-general, 583. 

HarPER’s WEEKLY, 
and dissenting justices, 742. 

HARRISON, EX-PRESIDENT, 
law practice of — better than being 

President, 880. 

HaRvakD Law SCHOOL ASSOCIATION, 
annual dinner, with speeches, 603, 
anniversary of Prof. C. C. Langdell 

as dean of, 597. 

HotMEs, OLIVER WENDELL, MR., 

JUSTICE, 
at Harvard Law School Dinner, 610. 

HOMICIDE, 
in Kentucky, The Gordon-Brown, 754. 

HOUSE OF REPRESENTATIVES, 
our speech on the floor of, 760. 

HuNTINGTON, Co ts P., 
case of, for violation of inter- 

state commerce act, 751. 
sequel to, 885. 
INCOME TaX, IS IT CONSTITUTIONAL? 
A REJOINDER, 
article by N. Trickett, 73. 
INcoME Tax DEcIsIoN, 589. 
an answer to Goy. Pennoyer, article 
by Lafon Allen, 847. 

reply to foregoing, article by Sylves- 
ter Pennoyer, 856. 

and the power of the Supreme Court 
to nullify acts of Congress, article 
by Sylvester Pennoyer, 550. 

and rehearing, 424. 

views on the, 584. 

INDIANS, 
judicial executions of, at Fort 

Smith, 468. 

INJUNCTION, 
government by, 282. 

South Carolina Election Law, 727. 

INJUSTICE, 

Spanish, against American com- 
merce, 119. 

INSURANCE COMPANIES, 

compulsory incorporation of, look 
on this picture and on that, 141. 
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INSURANCE, 
life, mania for among rich Ameri- 
cans, 91. 
INTERSTATE CARRIERS, 
are they liable for extortion at 
common law, 134. 
INTERSTATE COMMERCE, 
combinations in restraint of, 293. 
FEDERAL POWER TO REGULATE, 
article by Herbert B. Shoemaker, 59. 
injunction restraining interference 
with, 138. 
peddling without license goods 
manufactured in another State, 
310. 
regulation of, 125. 
INTERSTATE COMMERCE Law, 
violation of, case of Colis P. Hunt- 
ington, 751. 
sequel to, 885. 
INTERSTATE RENDITION, 
killing a man by firing across an 
interstate boundary line, 456. 
INTOXICATING LIQUORS, 
South Carolina dispensary law, 308. 
IrriGaTION Law, 
of California, 915. 
IRRIGATION, 
waiter rights, international question 
relating to tne drawing off of the 
water of the Rio Grande, 745. 
JacKsoN, HowELL EDMUNDS, JUDGE, 
death of, 750. 
JAPAN, 
our treaty with, 282. 
pending treaty with, 117. 
JUDGE, 
an advertising, 584. 
JUDGES, 
are they averse to criticism, 417. 
discussion of matters with which 
they have dealt on the bench, 879. 
who steal thunder of counsel, 78. 
JUDICIAL EXECUTIONS, 
of Indians at Fort Smith, 468. 
JUDICIAL LEGISLATION, 88, 
JupICIAL OPINIONS, 
curiosities in, 93. 
long, 881. 
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JUDICIAL SERVICE, 
long periods of, 274, 636. 

JUDICIARY, 
discredited and distrusted, 79. 
power of, to nullify acts of Con- 

gress, 594. 

JURISDICTION, 

Federal and State, 143. 

JUSTICES, 
dissenting, and Harper’s Weekly, 742. 

Labor LEGISLATION, 
article by Frederick C. Woodward, 

236. 

LANGDELL, Pror. C. C., 

celebration of 25th anniversary of 
Dean of Harvard Law School, 597, 
605. 

LANDLORD AND TENANT, DOES THE 
APPROPRIATION OF LEASED PREMI- 
SES FOR PUBLIC PURPOSES ABATE 
THE PAYMENT OF RENT, 
article by Joseph H. Taulane, 351. 
note concerning above, 412. 

LANGUAGES, 
silent in five, 80. 

Law, 
our, in its old and in its new home, 

276. 
Law Courts, City METROPOLITAN, 
UNIFICATION OF LONDON, 
article by George H. Knott, 395. 
Law Reports, 
whither are we drifting, 636. 
Law SCHOOLS, 
about, 888. 
Law SCHOOL OF UNIVERSITY OF MIN- 
NESOTA, 889. 
Law TREATISES, 
modern: what they are, and what 
they should be, article by Frederick 
HH. Bacon, 688. 

lawyer, richest in America, Miss 
Gould, 878. 

LAWYERS AND FARMERS, 
in Congress, 94. 

LAWYERS, 
in the House of Commons, 878. 

Lay JUDGEs, 

in Pennsylvania, 771. 
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LEADING ARTICLES, ADDRESSES AND 

PAPERS, 

agreements not to be performed 
within a year, by Edmund H. Ben- 
nett, 481. 

ean there be a de facto court, by 
Daniel Fish, 833. 

case of the Salvadorean refugees, by 
John Bassett Moore, |. 

citizenship by birth, by George D. 
Collins, 385. 

criticisms of the Federal judiciary, 
by William H. Taft, 641. 

does the appropriation of leased 
premises for public purposes 
abate the payment of rent, by 
Joseph H. Taulane, 351. 

economic freedom, by H. Teich- 
mueller, 373. 

Federal jurisdiction in case of cor- 
porations: proposed act of Con- 
gress to restore the early rule on 
this subject, by Seymour D. 
Thompson, 864. 

Federal power to regulate interstate 
commerce and the police powers 
of the States, by Herbert B. Shoe- 
maker, 59. 


income tax: is it constitutional, a 


rejoinder, by N. Trickett, 73. 

income tax decision: an answer to 
Gov. Pennoyer, by Lafon Allen, 
847. 

a reply to the foregoing, by Sylvester 
Pennoyer, 856. 

income tax decision and the power 
of the Supreme Court to nullify 
acts of Congress, by Sylvester 
Pennoyer, 550. 

inconsistencies of the laws of gifts, 
by C. B. Labatt, 361. 

independent contractor doctrine and 
its limitations, by Charles W. 
Pierson, 229. 

legal aspect of the telegraph and 
telephone, essential parts of an 
efficient postal service, by Walter 
Clark, 675. 
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LEADING ARTICLES, ADDRESSES AND 

Parers — Continued. 

liability of a telegraph company 
for mental suffering, by W. U. 
Rodgers, 209. 

mistakes on the subject of notice 
to corporations, by Seymour D. 
Thompson, 523. 

modern law treatises: what they 
are and what they should be, by 
Frederick H. Bacon, 688. 

the Monroe Doctrine, by Mark B. 
Dunnell, 839. 

naturalization in the United States, 
“ continued residence’’ of appli- 
cant, by Fred Van Dyne, 52. 

neutrals and the Madagascar expe- 
dition, by M. J. Farreily, 539. 

New York Court of Errors, by 
Irving Browne, 321. 

origin of the supreme judicial power 
in the Federal constitution, by 
Robert Ludlow Fowler, 711. 

Pacific Railroad Companies and the 
people of the Trans- Mississippi 
States, by George H. Smith, 189. 

patents for methods, the case of 
Risdon Iron and Locomotive 
Works v. Medart et al., by Walter 
Forwood Rogers, 559. 

prescription for anarchists, by £. 
M. Winston, 681. 

property — its rights and duties in 
our legal and social systems, by 
John F. Dillon, 161. 

province of government, by H. 
Teichmueller, 21. 

railroad strikers’ case in California, 
by Marshall B. Woodworth, 512. 

Roundell Palmer, Earl of Selbourne, 
by George H. Knott, 695. 

some observations on the constitu- 
tion of the Dominion of Canada, 
by Edward Meek, 32. 

statutory limitations of freedom of 
contract between employer and 
employé, by Frederic C. Wood- 
ward, 236. 
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LEADING ARTICLES, ADDRESSES AND 
Parers — Continued. 
the sugar bounty case, a review of 
the decision of the Comptroller of 
the Treasury, by H. Campbell 
Black, 861. 

unification of London, the city met- 
ropolitan law courts, by George 
H. Knott, 395. 

LEGAL LITERATURE, 

American growth of, 148. 

LEGISLATION, 
to prevent blindness, 726. 

LIBRARY OF CONGRESS, 
at Washington, and the copyright 

system, 898. 

Lockwoop, Mrs. BELva A., } 
attorney at law, application to prac- | 

tice law in Virginia, 587. { 

Lonpon, LorD Mayor or, | 
member of the bar, 878. 

Lonpon, UNIFICATION OF CITY 
METROPOLITAN Law Courts, 
article by George H. Knott, 395. 

MADAGASCAR EXPEDITION, NEUTRALS 
AND, 
article by M. J. Farrelly, 539. 

MANDAMUS, 
to compel railroad companies to | 

operate their roads during a 
strike, 413. 

Marbury, FRANCIS F., 
death of, 410. 

MASTER AND SERVANT, 
who are fellow-servants in the same 

common employment, 129. 

MENTAL SUFFERING, LIABILITY OF 
TELEGRAPH COMPANY FOR, 
article by W. C. Rodgers, 209. 

MIDNIGHT SuUN, 
picnic in the land of, vi. 

MILiTaryY Law, 
whether a retired officer of the army 

is subject to military arrest, for 
breach of decipline, 882. 

Monroe Doctrine, THE, 
article by Mark B. Dunnell, 839. 

Monroe Doctrine, 
what is, 419. 


MONROE DOcTRINE — Continued. 
what it is, statement by Prof. John 
B. McMaster, 887. 
MORTGAGE BonpDs, 
of railroads, 905. 
MURDER, 
the Durrant trial, 892. 
killing a man by firing across an 
interstate boundary line, 456. 
NATURALIZATION IN THE UNITED 
STATES: CONTINUED RESIDENCE OF 
APPLICANT, 
article by Fred Van Dyne, 52. 
NEGLIGENCE, 
dangerous premises, injuries to fire- 
man, policemen, constables, etc., 
128. 
in inspection of vehicles after warn- 
ing, 768. 
injury to child on railway track, 306. 
of independent contractor, liability 
of principal for, article by Charles 
W. Pierson, 229. 
note concerning above, 266. 
NEUTRALS AND THE MADAGASCAR 
EXPEDITION, 
article by M. J. Farrelly, 539. 
New York, 
corporation-ridden people, 414. 
NEw York Court oF Errors, 
article by Irving Browne, 321. 
New York Law REvIEw, 
The, 422. 
NorwWaAyY AND SWEDEN, 
temperance movement in, vi. 
TO CORPORATIONS, MISTAKES 
ON THE SUBJECT OF, 
article by Seymour D. Thompson, 
528. 
NUISANCE, 
enjoining the use of a piano, 769. 
OLEOMARGARINE, 
case, Massachusetts, 471. 
OLNEY, RICHARD, 
new Secretary of State, 582. 
PaciFic RaILROAD COMPANIES AND 
PEOPLE OF THE TRANS-MISSISSIPPI 
STATEs, 
article by George H. Smith, 189. 
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PALMER, ROUNDELL, EARL OF SEL- 
BOURNE, 
article by George Il. Knott, 695. 
portrait of, 641. 

PATENT, 
can the United States be sued for 

infringing, 310. 

PATENTS FOR METHODs, Cask OF Ris- 
DON IRON AND LocoMoTIVE Work 
v. MEDART EFT AL., 
article by Walter Forwood Rogers, 
559. 

PEDDLING, 
without license, goods manufactured 

in another State, 310. 

PHOTOGRAPHS, 

Can they lie, 588. 

PIANO, 
enjoining the use of, 769. 

Pinerey, Darius H., 410. 

PLUMBERS, 
statute requiring them to pass an 

examination, 765. 

Po.ice Power, 
of the States, 125. 

Potice Power OF STATES AND FED- 
ERAL POWER TO REGULATE INTER- 
STATE COMMERCE, 
article by Herbert B. Shoemaker, 

59. 

REGULATIONS, 

South Carolina Dispensary Law, 
308. 

Po.iTicaL EvIts EXIstTING, 

views of Hon. Lyman Trumbull on, 
113. 
PoLiock, SIR FREDERICK, 
address before Harvard Law School 
Association, 597. 
PoRTRaITS, 
Lord Coleridge, 894. 
Judge Stephen J. Field, 749. 
Walter Q. Gresham, 481. 
Roundell Palmer, 641. 

PostaL SERVICE TELEGRAPH AND 
TELEPHONE, EssENTIAL PARTS OF, 
article by Walter Clark, 675. 

PRAYING, 
under duress, 879. 
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PRINCIPAL AND AGENT, INDEPENDENT 
CONTRACTOR DOCTRINE, 
article by Charles W. Pierson, 229. 
note concerning above, 266. 
PRISONS, 
Federal, 120. 
PROMOTERS, 
ratification of contracts of, 125. 
PROPERTY, 
law of, article by IJ. Teichmueller, 
373. 
RiGuTs AND DUTIES OF IN OUR LEGAL 
AND SociaL SYSTEMS. 
address by John F. Dillon, 161. 
RaILROAD COMMISSION, 
California, 896. 
RaILROAD STATION, 
right to expel passenger for spit- 
ting on the floor, 585. 
RAILROAD STRIKERS CASE IN 
FORNIA, 
article by Marshall B. Woodworth, 
512. 
note concerning above, 581. 
RAILROAD TRUST, 
how to incorporate, text of the 
charter of the Southern Pacific 
Company of Kentucky, 899. 
RAILROADS, 
how to build and mortgage for twice 
their value, 905. 
unauthorized leases of, 454. 
RAILROADS AND CANALS, 
government partnership in, 101. 
Rartway CoMPany, 
where obligation of, to use care, 
commences, 306. 
RarLway LEAsEs, 
not authorized by the legislature, 
status of, 131. 
RaILway STRIKERs, 
conspiracy case in California, 581. 
REAL PROPERTY, 
new works on, 432. 
REFUGEES, SALVADOREAN, Case OF 
THE, 
article by John Bassett Moore, 1. 
REQUEST, 
a modest, 275. 
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RESIDENCE, CONTINUED, NECESSARY 
FOR NATURALIZATION, 
article by Fred Van Dyne, 52. 
RIPARIAN PROPRIETOR, 
rights of the upper as against the 
lower, 311. 
Saint Louis, 
grand old, 123. 
St. Bar, 
educating the, 121. 
SALVADOREAN REFUGEES, CasE OF 
THE, 
article by John Bassett Moore, 1. 
Samoa, 
Supreme Court of, and its Chief 
Justice, 428. 
SELBOURNE, EaRL OF, 
PALMER, 
article by George H. Knott, 695. 
death of, 580. 
portrait of, 641. 
SENDEE, 
word used by Supreme Court of 
Georgia, 759. 
SHERMAN, 
anti-trust act, 469. 
SILENT, 
in five languages, 80. 
Smiru, H, 
awarded prize of the American 
Philosophical Society, 726. 
SOCIALISM AND PROPERTY, 
address by John F. Dillon, 161. 
SouTH CaROLINA, 
constitutional convention, 890. 
South CAROLINA DISPENSARY Law, 
308. 
Sout CaROLINA ELECTION Law, 727. 
SPaNIsH INJUSTICE, 
against American commerce, 119. 
SPITTING, 
on the floor of railroad station, 
585. 
STANFORD CasE, 
decision in case of the United States 
against Stanford, 617. 
STANFORD EsTaTE, 
case of the United States against, 
433, 
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StTaTE DEPARTMENT, 

Bulletins of Bureau of Rolls and 
Library of, 738. 

STATE PoLIcE REGULATIONS, 

validity of statutes prohibiting the 
sale of imitations of butter, 762. 

STATUTE OF FRavupDS, AGREEMENTS 
NOT TO BE PERFORMED WITHIN A 
YEarR. 
article by Edmund H. Bennett, 481. 

STATUTE OF LIMITATIONS, 
which commences to run and which 

completes its course before any 
right of action arises, 435. 

STATUTEs, 

enactment of fraudulent enrollment, 
734. 

never enacted, but signed by the 
Speakers of both Houses, through 
fraud practiced upon, 734. 

STOCKHOLDERS, 
in California, liability of, remark- 

able decision in Hunt v. Ward, 109. 

Story, WILL1aM WETMORE, 
death of, 878. 

STRIKE, 
mandamus to compel railroad com- 

panies to operate their roads dur- 
ing, 413. 

STRIKERS, RAILROAD, IN CALIFORNIA, 
article by Marshall B. Woodworth, 512. 
note concerning above, 581. 

STRONG, WILLIAM, JUDGE, 
death of, 732. 

SuGar Bounty REVIEW OF 
THE DECISION OF TUE COMPTROLLER 
OF THE TREASURY, 
article by 17. Campbell Black, 801. 

SuGaR Trust, 
triumph of, over the people of the 

United States, 293. 

SuGaR Trust 

does it affect the anti-trust clause 
of the tariff law, 283. 

SUPREME CoURT OF SaMOa, 
and its Chief Justice, 428. 

SupREME Court, POWER OF, TO NUL- 
LIFY ACTS OF CONGRESS, 
article by Sylvester Pennoyer, 550. 
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SURETIEs, 

for the peace after acquittal, right 
to compel a prisioner to give, 
93. 

SwEarR, 

ignominious, successive onslaught 
of, 80. 

TariFF AcT OF 1890, REVIEW OF THE 
DECISION OF THE COMPTROLLER OF 
THE TREASURY, 
article by H. Campbell Black, 801. 

TarirF Law, 
does the sugar trust decision affect 

the anti-trust clause of, 283. 

TAXATION, 

exemption of building and loan as- 
sociation from, 764. 

TELEGRAPH AND TELEPHONE, LEGAL 
ASPECT OF, ESSENTIAL PARTS OF AN 
EFFICIENT PosTaL SERVICE, 
article by Walter Black, 675. 

TELEGRAPH COMPANIES, LIABILITY OF 
ror MENTAL SUFFERING, 
article by W. C. Rodgers, 209. 
note concerning above, 266. 

TELEGRAPH CoMPANIEs, 
liability for mistakes causing loss of 

profits, 769. 

TELEPHONE AND TELEGRAPH, LEGAL 
ASPECT OF, ESSENTIAL PaRTs OF 
AN EFFICIENT PosTaL SERVICE, 
article by Walter Clark, 675. 

TEMPERANCE MOVEMENT, 
in Norway and Sweden, vi. 

TENEMENT Hovses, 
validity of statutes regulating, 765. 

THOMPSON, Sir Joun S. D., Q. C., 
death of, 112. 

TITLES, 
of books, copyright in, 290. 

TRAMP, 
corporations, 78. 

TREATY, 
with Japan, 282. 
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TRENT CasF, 
a new, 274. 
TRUMBULL, LYMAN, 
views of, on existing political evils, 
113. 
TRusTS, 
how to deal with, 284. 
UNIFICATION OF LONDON, City MEtT- 
ROPOLITAN Law Courts, 
article by George H. Knott, 395. 
UNION PacIFIC AND CENTRAL PaciFic 
RaILROAD COMPANIES, 
and their debts to the United 
States, article by George H. 
Smith, 189. 
UNITED STaTEs, 
circuit judges, new, 416. 
UNITED STATES, 
is there a common law of the, 134. 
UNIVERSITY OF VIRGINIA, 
law school, 579. 
USURPATION, 
in setting aside acts of Congress, 
586, 
VERDICTS, 
directing, 431. 
unanimity of, 78. 
VIRGINIA Law REGISTER, 269. 
WaTER RIGHTs, 
international question relating to 
the drawing off of the water of 
the Rio Grande, 745. 
rights of the upper against the 
lower riparian proprietor, 311. 
WESTERN RESERVE Law JOURNAL, 
a new venture in legal journalism, 
581. 
WHIPPING-POST, 
bill, 416. 
WuHisky TrusT, 
dissolution of, 728. 
WILL, 
tattooed on tle body of the deceased, 
85. 


| 
| 
J 


